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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seqg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seqg.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1943 
(8 F.R. 5428). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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(A. D. 934) 
In re FERNDALE Farms, INc. AMA Doc. No. 27-67. Decided May 5, 1945. 


Order No. 27—Classification of Milk—Burden Upon Handler—Verification of 
Reports—Compulsion of Legal Evidence—Relief Requested by 
Petitioner Granted 


Same as 4 A.D. 275, 285n. 

Mr. Ezra B. Kotcher, of Brooklyn, New York, for petitioner. 

Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 


SUPPLEMENTAL ORDER AMENDING ORDER ISSUED APRIL 20, 1945. 


(A. D. 935) 
In re Lou Bick. P&S Doc. No. 1557. Decided May 5, 1945. 


Denial of Request for Postponement of Suspension of Registration 


Registrant’s request to postpone suspension of his registration until after the 
best part of the year for his business, denied because registrant failed to 
give good reason for such postponement. 


Mr. John J. Curry for complainant. Mr. Lou Bick, of Chicago, Illinois, pro se 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
SUPPLEMENTAL ORDER 

By an order issued on March 22, 1945 (4 A.D. 172), the registra- 
tion of Lou Bick as a market agency and dealer under the Packers 
and Stockyards Act, 1921, was suspended for 30 days beginning 
May 1, 1945. A copy of the order was served on the registrant by 
registered mail on March 26. By a letter dated April 25, filed with 
the Hearing Clerk on May 1, he requested that the suspension be 
postponed for 60 to 90 days because May, June, and July are the 
best months of the year for his business. On May 2 the Office of 
Marketing Services, through John J. Curry of the Office of the Solici- 
tor as its attorney, filed a motion to deny the request because it was not 
fled within the time allowed by the rules of practice and did not 
give a good reason for postponing. 

We are not impressed with the merits of the request, and the sus- 
pension is not postponed. Copies hereof shall be served on the parties. 
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PACKERS AND STOCKYARDS ACT, 1921 


(A. D. 936) 


In re LEONARD, WILLIAMS, AND SPALDING. P&S Doc. No. 1685. Decided May 5, 
1945. 


Cease and Desist—Violations of Act—Reports to Customers—Inaccurate 
Records 


By consent of the parties, respondent market agency is ordered to cease and 
desist from selling consigned livestock to a purchaser whose transactions 
it clears or in whom it has a pecuniary interest without reporting such 
facts to consignors, failing to show names of purchasers on accounts of 
sale, failing to notify sellers when it acts for both seller and purchaser, 
and using fictitious names in its records. 


Mr. T. Vincent Griffith for complainant. Mr. Charles I. Dawson, of Louis- 
ville, Kentucky, for respondent. Mr. John B. Poindexter, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

trator. 


CONSENT CEASE AND DESIST ORDER 

This is a disciplinary proceeding under the Packers and Stock- 
yards act, 1921 (7 U.S.C. 181 et seg.), instituted by a complaint 
tiled on December 7, 1944, by the Office of Distribution, now the Of.- 
fice of Marketing Services, the complainant. The individuals com- 
posing the respondent firm, Leonard, Williams, and Spalding, a 
livestock commission merchant at Louisville, Kentucky, were charged 
with failing to report fully to customers, keeping incorrect records, 
misapplying the filed tariff, and using hogs of the firm to fill cus- 
tomers’ orders. John B. Poindexter of the Office of the Solicitor 
was assigned as examiner by an Associate Solicitor on December 
13, 1944. at 

On January 6, 1945, through its attorney, Charles I. Dawson of 
Louisville, respondent filed an answer and a request for oral hearing. 
It admitted selling consigned livestock to purchasers in whom it had 
a financial interest without reporting such fact to the consignors, 
but said that the prices were the highest being paid for the class 
of livestock involved. It admitted acting for both the seller and 
the purchaser in some transactions without informing the sellers, but 
claimed that this was according to the custom of the market, that no 
harm was done because the prices were fair, and that the purchasers 
were informed in that they received weight tickets showing that the 
hogs had been received for sale on commission. It admitted that 
fetitious names had been used for Hugo Marks, a trader, but alleged 
that this was according to local custom, that the fictitious names 
used had been changed to Louisville Provision Company, for whom 
Marks bought cattle, upon advice of complainant’s market supervisor. 
and that the account was terminated on July 17, 1944. Respondent 
denied the other charges, said that there had been no attempt to 
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A. D. 936 LEONARD, WILLIAMS AND SPALDING 387 


deceive, promised to desist from any practice determined to be im- 
proper, and requested that every other agency at the stockyard be 
held to the same conduct required of respondent. 

On March 22, 1945, complainant’s attorney, T. Vincent Griffith of 
the Office of the Solicitor, wrote respondent’s attorney that since 
some of the facts alleged had been admitted, the proceeding might 
be disposed of by a consent order under section 202.5 of the rules 
of practice (9 CFR, Cum. and 1943 Supps., Part 202). He enclosed 
a waiver for the partners to sign if they agreed to the consent order. 
This waiver, signed by the partners, was filed on March 31, 1945. 
By it, respondent admitted the facts admitted in its answer, waived 
hearing, and consented to an order to cease and desist from the 
practices admitted. On April 5, 1945, complainant recommended to 
the examiner, John B. Poindexter of the Office of the Solicitor, that 
the proceeding be disposed of by a consent cease and desist order. 
Thereafter, without any action or recommendation of the examiner, 
the record was submitted to this office, where this order has been 
prepared. 

FINDINGS OF FACT 

1. Respondent is a partnership composed of W. K. Leonard, 
H. T. Williams, and Richard J. Spalding, partners. At all times 
material herein it was registered under the act as a market agency 
and dealer at the Bourbon Stock Yards, Louisville, Kentucky, a 
stockyard posted as subject to the act (9 CFR 204.1). 

2. On 38 occasions in February, March, April, and September 
1943, and July 1944, respondent sold cattle consigned to it for sale 
on commission to Hugo Marx (spelled Marks in respondent’s an- 
swer but Marx in the admitted allegations of the complaint), a dealer 
whose financial obligations are cleared by respondent for two-thirds 
of his trading profits, but reported to the consignors that the purchaser 
was “L. Prov.”, “L. P. No. 30”, “L. Prov. No. 30”, “L. P. 30”, or 
“Marx & S.”, and did not disclose on accounts of sale that respondent 
was financially interested in the purchaser’s business. 

3. Respondent carried the dealer transactions of Hugo Marx in 
accounts captioned “John Price” and “John Smith.” 

4. On 22 occasions in July and August 1944, respondent used hogs 
consigned to it for sale on commission to fill orders of L. C. Rogers 
or Shelby Bewley to purchase hogs on commission, but did not dis- 
close to the sellers that it acted for both seller and purchaser in the 
transactions. 

CONCLUSIONS 

In selling or buying livestock on commission, respondent acted as 

the agent of the seller or the purchaser. In this situation, it is the 
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agent’s duty to report fully to its principals. As one item of a full 
report, section 201.43 of the regulations under the act (9 CFR, Cun, 
Supp., Part 201, as amended by 10 F.R. 1471) requires a registrant 
to show the names of the purchasers on accounts of sale. None of 
the abbreviations and figures used by respondent, shown in Finding 2, 
was the true name of Hugo Marx. As another part of a full report, 
section 201.47 of the regulations requires a market agency selling 
consigned livestock to a purchaser in whose business it has a pecuniary 
interest to show such fact on the account of sale, and section 201.61 
requires such a showing when the purchaser’s financial obligations 
are cleared by the market agency. In its sales to Marx respondent 
violated both of these sections. Section 201.62 requires disclosure 
of the fact to both the seller and the purchaser when a registrant 
acts as the agent of both in a transaction. Finding 4 shows that 
respondent did not inform the sellers. In failing to comply with 
these regulations, respondent violated sections 304, 307, and 312 of 
the act. In using fictitious names for an account, respondent violated 
section 401 of the act, which requires it to keep full and correct 
records. ‘These violations authorize a cease and desist order and 
suspension of respondent’s registration, but as complainant has recom- 
mended only the cease and desist order consented to by respondent, 
suspension is not necessary here. 

In view of respondent’s admissions and consent, and of complain- 
ant’s recommendation, it is not necessary to discuss the explanations, 
contentions, and request in respondent’s answer or the allegations 
of the complaint which were denied. 


ORDER 

Respondent shall cease and desist from: 

1. Selling consigned livestock to a person whose financial obli- 
gations it clears or in whose business it has a pecuniary interest 
without showing such facts on the account of sale rendered to the 
consignor ; 

2. Failing to show the names of the purchasers on accounts of 
sale rendered to consignors for whom it sells livestock on commission: 

3. Failing to disclose the fact to the seller when it acts for both 
seller and purchaser in a sale of livestock; and 

4. Using fictitious names for accounts carried in its records. 

Copies hereof shall be served on the parties. Except as to service. 
this order shall become effective on the tenth day after this date. 
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A. D. 937 MAYSVILLE STOCK YARDS 


(A. D. 937) 


In re MAYSVILLE StocK YarDs. P&S Doc. No. 1678. Decided May 9, 1945. 


Cease and Desist—Sales to Employees—Reports to Customers— 
Tariffs—Records 


Respondent, a market agency and dealer, is ordered to cease and desist froin 
selling consigned livestock to its employees, failing to report the names 
of purchasers to consignors, misapplying its filed tariff, failing to keep full 
records, and destroying records without permission. 


Mr. John J. Curry for complainant. Messrs. J. A. Breslin and H. M. Walker, 
of Maysville, Kentucky, for respondent. Mr. John J. Murray, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seg.), instituted by a complaint 
filed on December 2, 1944, by the Office of Distribution, now the Of- 
tice of Marketing Services, the complainant. The individuals com- 
posing the respondent firm, Maysville Stock Yards, a livestock com- 
mission merchant and dealer at Maysville, Kentucky, were charged 
with selling consigned livestock to employees, failing to report fully 
to consignors, charging more than the filed tariff authorized, failing 
to keep adequate records, and destroying records. On December 8 
John J. Murray of the Office of the Solicitor was assigned as examiner 
by an Associate Solicitor. 

Respondent filed an answer on January 5, 1945, admitting the 
facts but denying the conclusions alleged in the complaint. It said 
that through negligence or lack of knowledge it had failed to meet 
some details of technical requirements of the act, but had observed 
the spirit of the act and regulations. It moved that no hearing be 
held and that the matter be submitted to the examiner on the plead- 
ings and dismissed. 

On March 22, 1945, without further investigation or hearing, as is 
authorized by section 202.9 of the rules of practice (9 CFR, Cum. 
and 1943 Supps., Part 202), the examiner filed his report, recom- 
mending a cease and desist order. When the time for excepting ex- 
pired without either party having excepted, the record was submitted 
to this office, where this decision has been prepared. 


FINDINGS OF FACT 
1. Respondent is a partnership composed of J. A. Breslin and 
H. M. Walker, partners. At all times material herein it was regis- 
tered as a market agency and dealer at the Maysville Stock Yards, 
Maysville, Kentucky, posted as a stockyard subject to the act (9 
CFR 204.1), which stockyard it owns and operates, 
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2. On September 20, 1945, and at other times in 1943 and 1944, 
respondent sold hogs, sheep, and cattle consigned to it for sale on 
commission to Victor Gilligan and S. B. Shannon, its employees. 

3. On November 15 and December 13, 1943, and January 17, 
1944, respondent purchased hogs and cattle consigned to it for sale 
on commission but in accounting to the consignors did not disclose 
that it was the purchaser. 

4. On January 17, 1944, respondent purchased hogs received for 
sale from L. V. Sullivan and 12 other consignors, but reported to 
the consignors that “Walker” was the purchaser. 

5. On August 2 and September 20, 1948, respondent failed to 
disclose the true names of purchasers in accounting to consignors 
for whom it sold livestock on commission. 

6. On July 5, 12, and 26, August 9 and 16, and October 11, 1943, 
respondent purchased lambs on commission for Miller Abattoir, 
North Bergen, New Jersey, and charged greater commissions than 
those specified in its tariff then on file with the Secretary of Agri- 
culture. 

7. During 1943 respondent failed to keep records of cash receipts 
and disbursements and complete records of feed sold, insurance car- 


ried, accounts receivable, and who performed the weighing services. 

8. During 1943 respondent destroved check stubs and cancelled 
checks without having received permission from the Director of the 
Food Distribution Administration. 


CONCLUSIONS 

Permitting its employees to deal in consigned. livestock, and sell- 
ing it to them, violated section 201.60 of the regulations under the 
act (9 CFR, Cum. Supp., Part 201, as amended by 10 F.R. 1471). 
Although this might not harm the consignor where the sale is by 
auction, as respondent’s answer indicates its sales are, the regulation 
does not seem to permit such a transaction by a market agency. So 
long as the regulation remains in effect, respondent is bound by it. 

Section 201.59 of the regulations requires a market agency selling 
consigned livestock to itself to show its full name as purchaser on 
the account of sale rendered to the consignor, and section 201.43 
requires all accounts of sale rendered to consignors to show the names 
of purchasers. Findings 3, 4, and 5 show that respondent did not 
meet these requirements. 

Charging more than its filed tariff prescribed violated section 306 
of the act. If respondent printed its filed tariff and kept it open for 
public inspection at the stockyard, as section 306 specifically requires, 
it was rather careless if it did not know, as it claims in its answer. 
that its tariff specified a charge for buying lambs. 
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Failure to keep records showing all transactions in its business 
violated section 401 of the act, and destroying records without written 
consent from the War Food Administration was contrary to section 
201.50 of the regulations. 

For respondent’s violations, a cease and desist order should he 
issued, as proposed by the examiner and consented to by the parties 
by their failure to except to the examiner’s report. 


ORDER 

Respondent shall cease and desist from: 

1. Selling to its employees livestock consigned to it for sale on 
commission ; 

2. Failing to show the true names of purchasers on accounts of 
sale rendered to consignors for whom it sells livestock on commission ; 

3. Assessing or collecting charges for its services different from 
the charges specified for such services in its filed tariff; 

4. Failing to keep records fully disclosing all transactions in- 
volved in its business, including cash receipts and disbursements. 
feed sold, insurance carried, accounts receivable, and who performs 
weighing services; and 

5. Destroying records without the consent required by the regula- 
tions. 


Copies hereof shall be served on the parties.” Except as to service, 
this order shall become effective on the 10th day after this date. 


(A. D. 938) 


In re MutuaL Stockyarp. P&S Doc. No. 1687. Decided May 16, 1945. 
Dismissal—Probable Violations—Cease and Desist Order Not Warranted 


As violations of the act are not likely to occur at a stockyard to which the act 
no longer applies, a cease and desist order is not warranted and the pro- 
ceeding is dismissed. 


Mr. John J. Murray for complainant. Mr. H. B. Hegger, of St. Louis, Mis- 
souri, pro se. Mr. John B. Poindexter, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER OF DISMISSAL 
On December 16, 1944, the Office of Distribution, now the Office 
of Marketing Services, the complainant, filed a complaint charging 
the respondent, the owner of the Mutual Stockyard, St. Louis, Mis- 
souri, with violations of the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seg.). On January 1, 1945, John B. Poindexter of the 
Office of the Solicitor was assigned as examiner by an Associate 
Solicitor. Respondent answered, admitting the facts. on January 15, 
1945. Without further investigation or hearing, as is authorized 
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by the rules of practice (9 CFR, Cum. and 1943 Supps., Part 202), 
the examiner filed his report on April 7, 1945, recommending that 
a cease and desist order be issued. Neither party excepted, but re- 
spondent wrote that he had sold the Mutual Stockyard and was no 
longer in business there, and suggested that no order be issued. On 
May 7, 1945, the record was submitted to this office, where this order 
has been prepared. 

Investigation made here after submission of the record reveals that 
the stockyard involved was posted as subject to the act in 1941 under 
_the name of Farm Saving Stockyards, Inc. (9 CFR, 1941 Supp., 
204.1). On August 11, 1948, this was changed to Mutual Stock- 
yard, owned by Mutual Stockyard (8 F.R. 11235). This does not 
appear in the Code of Federal Regulations because the list of posted 
stockyards was omitted from the Cumulative and 19483 Supplements 
to the code. On May 4, 1945, a notice was issued that Mutual 
Stockyard was no longer a stockyard as defined in the act (10 F.R. 
5163). 

Because the act is not now applicable to transactions at the stock- 
yard, we do not find that violations of the act do or will exist there 
to any extent. Accordingly, a cease and desist order is not war- 
ranted under section 310 or 312 of the act, and the complaint and 
this proceeding are dismissed, effective 10 days after this date. 

Copies hereof shall be served on the parties. 


(A. D. 939) 
In re CLEVELAND Union Stock Yarps Company. P&S Doc. No. 442. Decided 
May 21, 1945. 
Extension of Provisions of Prior Consent Order—Rates and Charges 


Since the parties to this proceeding agreed in substance with respect to the 
extension of the order of May 27, 1944, the terms and provisions of that 
order are extended to and including June 1, 1946. 


Mr. John J. Curry for Office of Marketing Services. Mr. A. Z. Baker, of Cleve- 
land, Ohio, for petitioner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
SUPPLEMENTAL CONSENT ORDER 

On May 27, 1944, the Assistant to the War Food Administrator 
entered an order (3 A.D. 402) extending the provisions of an order 
entered on June 24, 1942 (1 A.D. 438), to June 1, 1945. 

By a stipulation signed by the Director of Marketing Services 
(formerly Office of Distribution) on May 11, 1945, and by the presi- 
dent of the Cleveland Union Stock Yards Company on May 7, 1945. 
the parties agreed that the provisions of a prior stipulation entered 
into on May 4, 1942, and referred to in the order of May 27, 1944. 
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supra, should be extended to June 1, 1946. The stockyards company 
consented to the entry of an order in conformity with the provisions 
of the stipulation. 

Inasmuch as the parties have agreed in substance with respect to 
an extension of the order of May 27, 1944, the terms and provisions 
of that order are extended to and including June 1, 1946, unless this 
order shall be modified by further order. 

Any petition for further extension or modification of the provisions 
of this order shall be submitted before May 1, 1946. 

Copies hereof shall be served upon the petitioner and the Office 
of Marketing Services. 


(A. D. 940) 


ARNOLD C. HoLLMANN v. FAkMERS UNION Live Stock ComMission. P&S Doc. 
No. 1693. Decided May 22, 1945. 


Dismissal of Complaint for Reparation—Evidence—Burden of Proof 


Since complainant failed to establish by competent evidence that respondent 
mixed his heifers with cattle belonging to others, or that the respondent 
did not make an accounting on the basis of the true and correct weight 
of the animals, or that they were sold by respondent at a price less than 
their full, fair market value on the date of sale, the complaint for repara- 
tion is dismissed. 


Mr. Arnold C. Hollmann, of Columbus, Nebraska, complainant, pro se. Mr. F. P. 
Martin, of Omaha, Nebraska, for respondent. Mr. George R. Springborg, 
Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stockyards 

Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.). The complainant, Arnold 

C. Hollmann, filed a formal complaint on January 3, 1945, in the 

Omaha office of the Packers and Stockyards Division, Office of Mar- 

keting Services, seeking reparation from the respondent, Farmers 

Union Live Stock Commission, a market agency doing business at 

the Union Stock Yards, Omaha, Nebraska. The complainant alleged 

that on December 20, 1944, he shipped 7 heifers and 2 cows to the 
respondent at the Union Stock Yards, Omaha, Nebraska, to be sold 
by the respondent for his account. He further alleged that re- 

spondent sold the 7 heifers at a weight of 4700 pounds and for a 

price of $8.00 per hundred pounds, but that the heifers should have 

weighed 900 pounds per head or a total of 6300 pounds, and should 
have brought on the market a price of $9.00 per hundred pounds. 

The complainant contended, therefore, that he was entitled to receive 

$1.00 more per hundred pounds on the reported weight of 4700 
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pounds, and $9.00 per hundred pounds for an additional 1600 pounds. 
or a total additional amount of $191.00, for which sum he asked 
reparation. 

The respondent filed an answer in the form of a letter, stating, in 
substance, that it had handled complainant’s shipment of December 
20, 1944; that upon receiving a letter from the complainant ques- 
tioning the weight of the heifers it had checked his shipment and all 
others handled by it on that date and had found no error; that the 
weighing was accomplished on scales owned and operated by the 
Union Stock Yards Company, with bonded scalers under Govern- 
ment supervision; and that it had accounted to complainant on the 
basis of the weights stamped on the scale ticket by the scale beam. 
With respect to the selling price, the respondent stated that the 
heifers had looked as though they had taken on a good fill, which 
appearance was so strong that it adversely affected buyers. The 
respondent then alleged that the complainant had taken this matter 
up with Mr. James R. Plumb, Market Supervisor of the Packers 
and Stockyards Division, and that his office had been unable to dis- 
cover any error on the part of thé*respondent. 

Pursuant to notice duly given, a hearing was held in Room 704, 
Livestock Exchange Building, Omaha, Nebraska, to which room it 
was adjourned from Room 306 in the same building, before George 
R. Springborg, an examiner designated by the War Food Adminis- 
trator. The complainant appeared in person and Mr. F. P. Martin 
appeared for the respondent. 

After the hearing, the complainant made no further filings, but 
the respondent filed suggested findings of fact, conclusions, and order. 


FINDINGS OF FACT 

1. The complainant, Arnold C. Hollmann, is an individual whose 
address is R. F. D. No. 1, Columbus, Nebraska. 

2. The respondent, Farmers Union Live Stock Commission, is a 
cooperative association, registered under the act as a market agency. 
and at all times material herein was engaged in the business of buy- 
ing and selling livestock on a commission basis at the Union Stock 
Yards, Omaha, Nebraska, posted by the Secretary of Agriculture as 
a stockyard within the meaning of the act (9 C.F.R. 204.1). 

3. On December 20, 1944, the complainant, in a truck owned by 
H. G. Kunneman, shipped 7 white-faced heifers and 2 cows to the 
respondent at the Union Stock Yards, Omaha, Nebraska, for sale on 
a consignment basis. 

4. The respondent received the 7 heifers and 2 cows from the 
Union Stock Yards Company of Omaha, sold them for complainant, 
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and accounted to him on the basis of the weights recorded on the 
scale tickets. 

5. The 7 heifers weighed, according to the scale ticket received 
from the Union Stock Yards Company of Omaha, a total of 4700 
pounds and were sold by the respondent to Wilson at $8.00 per hun- 
dred pounds for a total of $376.00. 

6. The complainant’s heifers were not mixed with other cattle by 
the respondent, the weight recorded on the scale ticket represented 
their correct weight, and the price received was their fair market 
price. 

7. The complaint was filed within the 90 day statutory period 
allowed for filing claims in reparation. 


CONCLUSIONS 

The complaint failed to establish by competent evidence that the 
respondent mixed his heifers with cattle belonging to others, or that 
the respondent did not make an accounting on the basis of the true 
and correct weight of the heifers, or that they were sold by the re- 
spondent at a price less than their full, fair market value on the 
date of sale. The burden of proof rests upon the complainant in this 
proceeding, and since he failed to sustain it, the complaint should 
be dismissed. 

ORDER 


The complaint against the respondent is hereby dismissed with 
prejudice. Copies hereof shall be served upon the parties by regis- 
tered mail or in person, and, except as to service, this order shall 


become effective 15 days after its date. 


(A. D. 941) 


In re WATKINS COMMISSION CoMPANY, INC. P&S Doc. No. 1629. Decided May 
28, 1945. 


Cease and Desist—Sales to Employees—Scope of Proceeding—Validity and 
Desirablity of Regulations—Effect of Engaging in Regulated Business— 
Reports to Customers—Pattern for Disciplinary Action—Effect 
of Violating Cease and Desist Order 


Selling consigned livestock to employees violates the regulations even when 
the consignors request it; while the validity of the regulations may be 
determined in this proceeding, their desirability may not; one choosing 
to engage in a regulated business is bound by the regulations; use of 
initials on scale tickets does not justify their use in reporting to cus- 
tomers on accounts of sale; and disciplinary action under the act should 
follow some general pattern, similar violations drawing similar penalties. 
Respondent’s registration is not suspended, but respondent is ordered to 
cease and desist from its violations, and attention is called to the fines 
provided for violation of such an order. 


Mr. John J. Curry for complainant. Mr. W. P. Cooper, of Nashville, Tennessee, 
for respondent. Mr. Cleve W. Allen, Examiner. 
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Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seqg.). It was instituted by a com- 
plaint filed on July 12, 1944, by the Office of Distribution, now the 
Office of Marketing Services, the complainant, charging the respond- 
ent, Watkins Commission Company, Inc., a livestock commission 
merchant at the Union Stock Yards, Nashville, Tennessee, with vio- 
.lations of the act and regulations. It was alleged that respondent 
permitted its employees to deal in livestock consigned to it, sold con- 
signed livestock to them and to persons not registered and bonded 
as dealers, failed to report fully to consignors, misapplied its filed 
tariff, and rendered clearing services without being registered to do 
so. Respondent answered by a letter filed on August 11, 1944, ad- 
mitting some of the allegations and offering explanations, denying 
any intentional violations, and expressing willingness to cooperate 
with the Department and to obey the act and regulations. 

On October 17, 1944, a hearing was set for October 31 at Nash- 
ville, and Cleve W. Allen of the Atlanta office, Office of the Solicitor, 
was assigned as examiner. At the hearing John J, Curry of the 
Washington office, Office of the Solicitor, appeared for complainant, 
and W. P. Cooper of Nashville appeared for respondent. Com- 
plainant’s Nashville supervisor and the auditor who made the in- 
vestigation which preceded the filing of the complaint testified for 
complainant. Respondent’s two salesmen involved, ten consignors 
of livestock, and respondent’s former office manager testified for 
respondent. There is no dispute as to material facts, which are 
shown below in the Findings of Fact, and it appears unnecessary to 
summarize the evidence. Some aspects of it will be mentioned in 
the Conclusions. 

After the hearing, on December 6, 1944, respondent requested that 
the facts be found as set out in its answer. Complainant filed a sug- 
gested order on December 23, recommending findings similar to the 
allegations of the complaint, a cease and desist order, and suspension 
of respondent’s registration for 30 days. In his report, filed on Jan- 
uary 19, 1945, Examiner Allen made similar recommendations, except 
that he did not propose suspension, on the ground that respondent’s 
violations were substantially no more serious than those of other 
registrants at Nashville, for which no suspension had been recom- 
mended. 

Respondent did not except to the report, but complainant filed 
exceptions on February 8 to the examiner’s failure to propose the 
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suspension, stating its reasons and requesting oral argument. Re- 
spondent submitted a written reply to complainant’s arguments for 
suspension. Thereafter the record was submitted to this office, where 
this decision has been prepared. 


FINDINGS OF FACT 

1. Respondent is a Tennessee corporation principally owned by 
John W. Little, its president. At all times material herein, it en- 
gaged and was registered under the act as a market agency and 
dealer at the Union Stock Yards, Nashville, posted as a stockyard 
subject to the act (9 CFR 204.1), at which stockyard the transactions 
mentioned below occurred. 

2. During February through September 1942 respondent per- 
mitted its employees to deal in cattle consigned to it for sale on com- 
mission. 

3. During February through September 1943 J. L. Chapman, 
respondent’s employee, purchased for himself 1626 head of cattle, 
of which 1099 had been consigned to and were sold by respondent 
on commission, Chapman acting as respondent’s salesman in selling 
the consigned cattle to himself. 

4. On 12 occasions during the period involved respondent sold 
‘rattle consigned to it for sale on commission by J. R. Moore, J. B. 
Cummings, and others to Chapman at pricés lower than the prices 
for which Chapman resold the same cattle for himself on the same 
day. 

5. During August and September 1943, Dewey Vance, respond- 
dent’s employee, purchased for himself 115 head of cattle consigned 
to and sold by respondent on commission, Vance acting as respond- 
ent’s salesman in selling the cattle to himself. 

6. In many, but not all, of the transactions mentioned above, the 
consignor was present, knew of, and either consented to or actually 
requested, the purchase of his cattle by Chapman or Vance. 

7. During February through September 1943 respondent used 
PA, PD, and other initials in lieu of the names of purchasers on 
accounts of sale rendered to consignors of livestock. 

8. On six different days in August 1943 respondent sold cattle 
consigned to it by J. E. Bloodworth and G. Batson but did not 
charge for its services as prescribed by its tariff on file with the Sec- 
retary of Agriculture. 

9. On March 31 and other days in 1943, respondent sold con- 
signed livestock to Bloodworth and Batson, dealers at the stockyard 
who were not registered or bonded under the act. 

10. During February through September 1943, respondent ren- 
dered clearing services to Chapman, Vance, Bloodworth, and Batson, 
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although it was not registered under the act to render such services. 

11. On July 29, 1942, T. J. Perrin, complainant’s supervisor at 
Nashville, sent a letter to registrants at Nashville, calling attention 
to the requirements for taking consigned livestock into the regis- 
trant’s account, and stating that livestock sold to a regular operator 
at the stockyard should be weighed to the firm responsible for pay- 
ment. 

12. On February 23, 1943, T. J. Perrin wrote registrants at Nash- 
ville, calling attention to changes in the regulations, effective in Jan- 
uary 1943, specifically mentioning eight of the new sections, including 
section 201.60, the one forbidding market agencies from permitting 
their employees to deal in consigned livestock. 


CONCLUSIONS 


Permitting its employees to deal in consigned livestock, and sell- 
ing it to them, as in Findings 2 through 6, violated section 201.60 
of the regulations under the act act (9 CFR, Cum. Supp., Part 201, 
as amended by 10 F.R. 1471). Jn re Weiller & Weiller Company, 
3 A.D. 1072 (1944). Respondent argues rather convincingly that 
where the shipper is present and requests it, he is not harmed by a 
sale to a salesman at more than was offered by anyone else. Ten 


witnesses testified that these were the conditiois under which their 
cattle were sold to Chapman and Vance. These witnesses thought 
that such sales were for their benefit, and served to protect them 
from the “buyers” at the stockyard. By “buyers” they apparently 
meant buyers for packers, and not Chapman or Vance. The sales 
were described as occurring at about the close of the market for the 
day, when Chapman or Vance would pay more than the best offer 
for the day so that the shipper would not be forced to choose either 
to take what the “buyers” were willing to pay or to incur the expense 
and risk of holding the cattle overnight. Their conclusions would 
indicate that Chapman and Vance were the only persons, other than 
packer buyers, who bought cattle at the stockyard. Respondent 
points out that section 201.59 of the regulations would allow it to 
sell the cattle to itself under these conditions, and says that sales to 
employees under the same conditions do not violate the spirit of sec- 
tion 201.60. Consigning, it argues, involves delivering into the care 
and control of another jn trust, so that when the shipper is present 
and directs the sale, no true consignment is involved. 

If we were here determining whether section 201.60 should be pro- 
mulgated, respondent’s arguments might persuade us, in the absence 
of reasons to the contrary, to put in some provisos or exceptions. 
Some of the questions asked of witnesses by respondent’s counsel, 
concerning the desirability of sales to employees, indicated that one 
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of the purposes of the hearing was to determine whether such sales 
should be forbidden. That, however, is not for decision here. That 
was determined some two years ago when section 201.60 was pro- 
mulgated. We may here decide the meaning or validity of the sec- 
tion, and whether it has been violated, but not its desirability nor 
whether it should be issued. 

Although some of the usual implications of a true sale on con- 
signment may have been absent when the shipper was present and 
approved the sale, we think it is clear that the cattle involved had 
been consigned to respondent, and that the sales to respondent’s sales- 
men were within the purview of, and contrary to, section 201.60. 
Furthermore. respondent’s description of the sales is not entirely 
accurate for those occasions on which, the sale was so long before 
the close of the market that the salesman was able to resell at a 
profit on the same day, as in Finding 4, nor to those in which the 
shippers were not present to approve or request them, as in Find- 
ing 6. On the whole, respondent has failed to abide by a valid regu- 
lation which is binding on it so long as it chooses to engage in a 
regulated business. 

In failing to show the names of purchasers on accounts of sale. 
as in Finding 7, respondent failed to perform its duty of fully re- 
portine to its principals, and violated a specific requirement of sec- 
tion 201.48 of the regulations. This was an unreasonable practice 
in violation of section 307 of the act. In its answer, respondent con- 
tends that use of initials was justified by section 201.49 of the regu- 
lations, which allows them on scale tickets. The fact that it is al- 
lowed on a scale ticket does not mean that an initial is “the name 
of the purchaser” which section 201.43 requires on an account of sale, 
something different from a scale ticket. 

Respondent’s failure to charge for its services in accordance with 
its filed tariff was in violation of section 306 of the act. Selling con- 
signed livestock to dealers not registered and bonded deprived con- 
signors of protection to which they were entitled under the act, and 
was an unfair and discriminatory practice in violation of sections 
307 and 312 of the act. Rendering clearing services when its regis- 
tration did not provide for furnishing such services was in violation 
of section 303 of the act. 

Respondent should be ordered to discontinue its violations, pur- 
suant to section 310 of the act. The examiner thought this was suf- 
fcient, citing our refusal to suspend in an earlier decision, /” re 
Globe Live Stock Commission Company, 3 A.D. 483 (1944), because 
the violations there were no more serious than those in other pro- 
ceedings where suspensions had not been recommended. He thought 





400 PACKERS AND STOCKYARDS ACT, 1921 A. D. 941 


the violations here were similar to those in four other proceedings 
against registrants in Nashville, heard by him, in which no effective 
suspension had been recommended. For recent decisions in those 
proceedings, see Jn re Perry & Alderson, Inc., 4 A.D. 149; In re 
Grissim Commission Company, 4 A.D. 157; In re Nashville Live- 
stock Commission Company, Inc., 4 A.D. 160; and Jn re Powell, 
Dunn and Moore Livestock Commission Merchants, Inc., 4 A.D. 401. 
In its exceptions, complainant pointed out that this respondent’s vio- 
lations occurred after it had been noti‘ied of regulations forbidding 
them. The only warnings shown were those in Findings 11 and 12, 
the same ones given the registrants in the four companion proceed- 
ings referred to by the examiner. The July 1942 letter referred to 
sales to the registrant itself, which are not involved here. That of 
February 1943 called attention to a number of new regulations, but 
these five companion proceedings indicate that it was rather gen- 
erally disregarded at Nashville, at least as to sales to employees. 
Complainant must have known this, but the record does not show 
any further or more specific warning to this respondent until the 
formal complaint herein was served. There is merit to complain- 
ant’s argument that respondent’s indifference distinguishes this from 
the other four proceedings, but we do not think this is sufficient here 
to warrant a death sentence against this respondent, which it insists 
a 30-day suspension would be. Disciplinary action taken under the 
act should follow some general pattern, especially for registrants in 
the same locality, so that one order will not be entirely out of line 
with another involving similar violations. The records in the five 
Nashville proceedings do not show sufficient differences to justify a 
20-day suspension here. See Jn re Dempsey Wright, 3 A.D. 500 
(1944). Under these circumstances, the requested oral argument 
seems unnecessary and is denied. 

Respondent should remember that it must obey the laws and regu- 
lations applicable to its business. The record shows that it has been 
vareless in this regard. If that carelessness continues, it may very 
well result in a long suspension. If Chapman and Vance choose to 
continue to deal in livestock consigned to respondent, then respond- 
ent will have to terminate their employment immediately, or suffer 
the consequences. In this connection, attention is called to the fines, 
collectible by civil suit, provided by sections 306 and 314 of the act 
for violation of this order. Respondent’s willingness to cooperate 
and obey the act and regulations, expressed in its answer, will be 
tested by its future actions, 


ORDER 


Respondent shall cease and desist from: 
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1. Permitting its employees to deal in livestock consigned to it 
for sale on commission at the stockyard ; 

2. Selling consigned livestock to its employees; 

3. Failing to report fully to consignors for whom it has sold live- 
stock, including showing on the accounts of sale the true names of 


purchasers of the livestock ; 

4. Failing to charge for its services the amounts specified for such 
services in its tariff then on file with the Secretary of Agriculture; 

5. Selling consigned livestock to dealers at the stockyard who are 
not registered and bonded under the act; and 

6. Rendering clearing services unless its registration then in effect 


provides for rendering such services. 
Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 


(A. D. 942) 


In re POWELL, DUNN AND Moore LivESTOCK COMMISSION MERCHANTS, INc. P&S 
Doc. No. 1633. Decided May 28, 1945. 


Cease and Desist—Filed Tariff—Overcharging Customers—Sales to 
Employees—Reports to Customers—Records—Order Unsupported 
by Record—Suspended Suspension—Companion Proceedings 


Respondent, a registered livestock commission merchant, is ordered to cease 
and desist from misapplying its filed tariff, charging consignors more than 
it paid out for them, allowing its employees to deal in consigned livestock 
although the consignors are present, and failing to show on accounts of 
sale the names of purchasers and that respondent had a pecuniary interest 
in the purchaser, and is ordered to keep correct records, but a recom- 
mended order concerning unregistered dealers is not issued because the 
record does not show they were dealers, and complainant’s recommendation 
of a suspended suspension is not followed because complainant did. not 
allege or show such order warranted, and because no suspension was 
recommended or ordered in similar companion proceedings. 


Mr. John J. Curry for complainant. Mr. W. H. Dunn, of Nashville, Tennessee, 
for respondent. Mr. Cleve W. Allen, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
vards Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted by a complaint filed 
on June 21, 1944, by the Office of Distribution, now the Office of 
Marketing Services, the complainant. The respondent, Powell, Dunn 
and Moore Livestock Commission Merchants, Inc.,’ a livestock com- 
mission merchant at the Union Stock Yards, Nashville, Tennessee, 
was alleged to have violated the act and regulations thereunder in 


lLetters from respondent are signed ‘‘Powell-Dunn & Moore Commission Company” and the 
name printed on its stationery is “Powell & Dunn Commission Co.”’ Instead of either of these, 
we have used the name under which respondent is registered. 
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1943. Respondent was charged with misapplying its filed tariff, 
overcharging its customers, permitting employees to deal in livestock 
consigned to it, selling consigned livestock to them and to unregis- 
tered dealers, failing to report fully to consignors, and keeping in- 
correct records. 

Respondent answered by a letter filed on July 15, 1944. The al- 
leged tariff misapplications were said to result from its failure for 
a time to charge for handling small calves, according to a custom 
of the market. The overcharges to customers, it said, were for extra 
insurance which it thought it had properly taken. Apparently re- 
ferring to alleged sales to employees, respondent said it sold to itself 
only when the customer was present and agreed, when it thought 
such a sale was all right. The incorrect records were said to have 
been corrected as soon as complainant’s supervisor advised that the 
method used was wrong. Respondent said it tried to conform to the 
regulations, and would in the future, and that if further explanations 
were needed it would be glad to give them at a hearing. 

On October 17, 1944, a hearing was set for October 31 at Nash- 
ville, and Cleve W. Allen of the Atlanta office, Office of the Solicitor, 
was assigned as examiner. At the hearing John J. Curry of the 
Washington office, Office of the Solicitor, appeared for complainant, 
and W. H. Dunn, its president, appeared for respondent. Complain- 
ant introduced respondent’s written admission of the allegations of 
five of the eleven numbered paragraphs of the complaint, the report 
of the auditor who made the investigation which preceded the filing 
of the complaint, and two letters sent. by complainant’s market super- 
visor to registrants at Nashville. 

After the hearing complainant filed a suggested order on December 
23, 1944, recommending findings similar to but less repetitious than 
the allegations. of the complaint, except that unregistered dealers 
were not mentioned. It recommended a cease and desist order, and 
suspension of registration for 30 days, the suspension not to become 
effective unless further violations occurred within six months. In his 
report, filed on January 19, 1945, Examiner Allen made similar rec- 
ommendations, except that he did not recommend suspension, citing 
as his reason a 1944 decision to the effect that we do not favor sus- 
pended suspensions. Respondent wrote that it had no exceptions to 
the report, and was complying with its provisions to the best of its 
ability, but complainant excepted to the examiner’s failure to propose 
a suspended suspension, and requested oral argument. 

FINDINGS OF FACT 

1. At all times material herein, respondent, a corporation, en- 

gaged and was registered as a market agency and dealer at the Union 
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Stock Yards, Nashville, Tennessee, a stockyard posted as subject to 
the act (9 CFR 204.1). 

2. On March 31, 1943, respondent sold two cows and 11 calves 
on commission for R. C. Reynolds, and charged a commission of $5, 
but the charge should have been $5.35, according to its tariff on file 
with the Secretary of Agriculture. 

3. On eight other occasions in June, August, and September 1943, 
respondent charged R. C. Reynolds less than its tariff prescribed for 
selling livestock on commission. 

4. During March, April, May, June, July, and August 1943, 
respondent collected $9,027.84 from consignors as yardage fees and 
insurance charges, but it paid only $8,619.09 for such fees and charges 
to the stockyard company, thus overcharging consignors $408.75. 

5. During March, May, and August 1943, respondent permitted 
W. H. Dunn, Gordon Moore, C. C. Donnell, Robert Moore, and H. H. 
Bradshaw, its employees, to deal in livestock consigned to it for sale 
on commission, and sold consigned livestock to them, when they were 
not registered and bonded as dealers at the stockvard. 

6. Respondent shared in the profits resulting from sales to its 
employees, mentioned in Finding 5, but did not report to the con- 
signors that it had a pecuniary interest in the purchasers. 

7. In May and August 1943, when it had sold consigned livestock 
to W. H. Dunn, C. C. Donnell, and H. H. Bradshaw. respondent 
reported to the consignors that the purchasers were “P & D”, “CCD”, 
and “P & D”, respectively. 

8. On August 30, 1943, and at other times, respondent recorded 
in its records that it had sold livestock, consigned by various ship- 
pers, to “Cohea” at the stockyard, but such livestock had been pur- 
chased for himself by Cohea, respondent’s employee, in the country, 
and had not been consigned by the various shippers to respondent at 
the stockyard. 

9 On July 29, 1942, T. J. Perrin, complainant’s supervisor at 
Nashville, sent a letter to registrants at Nashville, calling attention 
to the requirements for taking consigned livestock into the registrant’s 
account, and stating that livestock sold to a regular operator at the 
stockyard should be weighed to the firm responsible for payment. 

10. On February 23, 1943, T. J. Perrin wrote registrants at Nash- 
ville. calling attention to recent changes in the regulations, specifically 
mentioning eight of the new or revised sections, including the one 
forbidding market agencies from permitting their employees to deal 
in consigned livestock. 

CONCLUSIONS 


Respondent’s failure to charge for its services in accordance with 
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its filed tariff, as in Findings 2 and 3, was in violation of section 306 
of the act. 

The complaint charged respondent with violating the tariff filed 
by the stockyard company. It was not explained how respondent was 
bound by another’s tariff, or what section of the act or regulations 
was violated. We suppose it was intended to charge respondent with 
collecting more from consignors than it paid out for fees and insur- 
ance to the stockyard company, as we found in Finding 4. This was 
an unfair, unreasonable, and discriminatory practice in violation of 
sections 307 and 312 of the act, but hardly a tariff violation. Re- 
spondent’s answer indicated that it had actually paid the difference 
to others for additional insurance, but in view of its later admission 
of the allegation, we have found that it overcharged the consignors. 

Permitting its employees to deal in consigned livestock, and sell- 
ing it to them, as in Findings 5 and 7, violated section 201.60 of the 
regulations under the act (9 CFR, Cum. Supp., Part 201, as amended 
by 10 F.R. 1471). Jn re Weiller & Weiller Company, 3 A.D. 1072 
(1944). Although selling to an employee would not appear to be 
unfair to a consignor who was present and knew the facts, and even 
requested such a sale, the regulation does not seem to permit such a 
transaction by a market agency. So long as the regulation remains 
in effect, respondent is bound by it. 


Failure to report to consignors the names of purchasers of the live- 
stock, as in Finding 7, and that respondent had a pecuniary interest 
in the purchasers, as in Finding 6, violated sections 201.43 and 201.47 
of the regulations. 

The inaccurate records mentioned in Finding 8 did not meet the 
requirements of section 401 of the act. 


The only allegation in the complaint that the unregistered persons 
to whom respondent sold livestock were dealers at the stockyard 
was in Paragraph 7, a sort of conclusion that the facts alleged in 
five subparagraphs of Paragraph 3 constituted selling to dealers who 
were not registered. Respondent’s admission of the facts alleged did 
not include those in Paragraph 7. Although neither complainant nor 
examiner recommended a finding that the unregistered persons were 
dealers, both recommended an order that respondent desist from 
selling to unregistered dealers. As respondent chose to admit only 
five of the eleven paragraphs of the complaint, the findings and 
order should be limited to the facts alleged in the admitted para- 
graphs. Accordingly, we make no finding or order concerning sales 
to unregistered dealers. 

Respondent should be ordered to discontinue its violations of the 
act, but the question of a suspension remains. The examiner cor- 
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rectly interpreted our statement in /n ve Corkery & Boegner Live 
Stock Commission, 3 A.D. 479 (1944). We thought that decision 
rather clearly indicated that we intended to order suspended sus- 
pensions in the future only in exceptional cases. We made similar 
statements in /n re J. M. Hoober, Inc., 3 A.D. 476 (944), In re Globe 
Live Stock Commission Company, 3 A.D. 483 (1944), and Jn re 
Tamburo Brothers, 3 A.D. 778 (1944). According to its exceptions 
to the examiner’s refusal to recommend a suspended suspension here. 
complainant seems to think that our statement was meaningless be- 
‘ause we ordered a suspended suspension in the Corkery &: Boegner 
decision. We did so because the parties substantially agreed to one 
there, as is stated in the decision, and because complainant may not 
have known of our views concerning suspended suspensions when it 
recommended one there. Neither of those reasons is applicable here. 
Complainant has not shown—has not even alleged—that this is an 
exceptional case warranting a suspended suspension. Complainant 
refers to respondent’s violations as being committed after it was 
warned to stop them. The warnings were those mentioned in Find- 
ings 9 and 10, but these same warnings were shown in three com- 
panion proceedings involving somewhat similar violations by other 
Nashville registrants, in which only cease and desist orders were 
issued in March of this year, as recommended by complainant. /n re 
Perry & Alderson, Inc., 4 A.D. 149; In re Grissim Commission Com- 
pany, 4 A.D. 157; and Jn re Nashville Livestock Commission Com- 
pany, Inc., 4 A.D. 160. Such warnings were sufficient to show that 
respondent was careless if it did not know that some of its practices 
were improper. But they were not as definite, nor as personal to 
respondent, as a warning, referred to in respondent’s answer, by the 
supervisor that its method of recording some transactions was wrong. 
Apparently this type of warning was sufficient to correct the viola- 
tion. Under these circumstances, the requested oral argument seems 
unnecessary and is denied, and no suspension should be ordered. 


ORDER 

Respondent shall cease and desist from:, 

1. Charging for its services amounts different from the amounts 
specified for such services in its tariff then on file with the Secretary 
of Agriculture; 

2. Collecting from consignors, as amounts paid for them in con- 
nection with the sale of their livestock, more than the amounts 
actually paid for them; 

8. Permitting its employees to deal in livestock consigned to it 
for sale on commission at the stockyard; 

4. Selling consigned livestock to its employees; and 





406 PACKERS AND STOCKYARDS ACT, 1921 A. D. 943 


5. Failing to report fully to consignors for whom it has sold live- 
stock, including showing on the accounts of sale the true names of 
purchasers of the livestock, and any pecuniary interest respondent 
may have in any purchaser. 

Respondent shall keep records correctly showing all transactions 
involved in its business. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 


(A. D. 943) 


In re Ropertson Livestock CoMMISsiION Company. P&S Doc. No. 1666. De 
cided May 28, 1945. 


Cease and Desist—Sales to Employees, Clearees, and Interested Accounts— 
Reports to Customers—Records 


Respondent, a registered market agency, is ordered to cease and desist from 
allowing its employees to deal in consigned livestock, failing to show 
names of purchasers on accounts of sale, and selling consigned livestock 
to its clearee or an account in which it or one of its owners has a pe- 
cuniary interest unless it reports the fact on the account of sale, but there 
is no order as to full records because reports issued are not records kept. 


Mr. John J. Murray for complainant. Mr. J. W. Loftis, of Springfield, Mis- 
souri, for respondents. Mr. John B. Poindexter, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.), instituted by a complaint 
filed on January 5, 1945, by the Office of Marketing Services. the 
complainant. The individuals composing the respondent firm, Rob- 
ertson Livestock Commission Company, a livestock commission mer- 
chant at the Union Stock Yards, Springfield, Missouri, were charged 
with selling consigned livestock to an account owned by a partner 
and a clearee, allowing employees to deal in consigned livestock. 
failing to report fully to consignors, and issuing false accounts of 
sale in September 1943. On January 12, 1945, John B. Poindexter 
of the Office of the Solicitor was assigned as examiner by an <Asso- 
ciate Solicitor. 

After an extension of time by the examiner, respondent filed an 
answer on March 10, 1945, admitting the facts but denying the con- 
clusions alleged in the complaint. It said that all of the consignors 
knew who bought their livestock, and that any violations had been 
unintentional. It expressed a desire to obey all regulations. 

On April 7, 1945, without further investigation or hearing, as is 
authorized by section 202.9 of the rules of practice (9 CFR, Cum. 
and 1943 Supps., Part 202), the examiner filed his report, recom- 
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mending a cease and desist order. When the time for excepting ex- 
pired without either party having excepted, the record was submitted 
to this oflice, where this decision has been prepared. 

FINDINGS OF FACT 

1. Respondent is a partnership composed of J. W. Loftis and 
Leonard Fugitt, partners. At all times material herein it was reg- 
istered as a market agency at the Union Stock Yards, Springfield, 
Missouri, posted as a stockyard subject to the act (9 CFR 204.1). 

2. On September 17 and 24, 1943, respondent sold livestock con- 
signed to it for sale on commission by Thomas Brothers and by 
Robbins & Holton to “B. C.” and “L. & L.” accounts, which were 
owned jointly by Leonard Fugitt, one of respondent’s owners, and 
Marvin Billingsley, whose trades respondent cleared. 

3. On September 7, 8, 17, and 23, 1943, respondent permitted one 
of its employees, Guy Robertson, and on September 13 and 24, 1943, 
it permitted another employee, A. N. Newman, to deal in cattle 
consigned to it for sale on commission. 

4. Accounts of sale rendered to consignors by respondent in con- 
nection with the above sales, and others, did not show the names of 
the purchasers. 

5. On September 15 and 20, 1943, respondent issued accounts of 
sale showing that cattle had been sold on commission for Gene 


Lemmon, John Clemmons, and William Mitchell, but the transactions 
involved were purchases made by one of the partners directly from 
the sellers, and not sales by respondent on commission. 


CONCLUSIONS 

In permitting its employees to deal in consigned livestock, as in 
Finding 3, respondent violated section 201.60 of the regulations un- 
der the act (9 CFR, Cum. Supp., Part 201, as amended by 10 F.R. 
1471). As a necessary part of the full report which a commission 
merchant must make to consignors for whom it sells livestock on 
commission, section 201.48 of the regulations requires the names of 
purchasers to be shown on accounts of sale. Use of initials alone 
does not show the name of a purchaser. Finding 4 shows that re- 
spondent did not comply with this regulation. It should be ordered 
to cease and desist from these violations, as recommended by the 
examiner and consented to by the parties by their failure to except 
to the examiner’s report. 

Section 201.47 of the regulations authorizes a market agency to 
sell consigned livestock to one in whom the market agency or any 
of its owners has a pecuniary interest if the interest is disclosed 
on the account of sale. Section 201.61 authorizes a sale to a clearee 
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if the fact is reported in accounting to the consignor. Consequently, 
it is not necessary to require respondent to discontinue such sales as 
are mentioned in Finding 2 under all conditions, as recommended by 
the examiner. The cease and desist order should allow such sales if 
the conditions of the regulations are met. 

Apparently complainant and the examiner considered issuance 
of the accounts of sale mentioned in Finding 5 as failure to keep the 
records required by section 401 of the act. We have said before that 
reports issued are not records kept. In re Louis Litow & Son, 3 A.D. 
740 (1944); ln re A. Phillips & Son, 3 A.D. 965 (1944); Jn re 
_ Tatum-Embry-Huddleston Company, Inc., 4 A.D. 292 (April 1945). 
Accordingly, we do not conclude that respondent kept inaccurate 
records, and no order is issued concerning records. 


ORDER 


Respondent shall cease and desist from: 

1. Permitting its employees to deal in livestock which has been 
consigned to it for sale on commission ; 

2. Failing to show the names of purchasers on accounts of sale 
rendered to consignors for whom it has sold livestock on commission ; 
and 

3. Selling consigned livestock to one of its owners or to a person 
whose trades it clears, or to any account owned by them, unless it 
reports such facts to the consignor on the written account of sale. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date. 


(A. D. 944) 


HUNTER BROTHERS Vv. TRIANGLE Fruit Company. PACA Doc. No. 4407. De- 
cided May 3, 1945. 


Failure to Pay Balance of Purchase Price—Payment—Accord and Satisfaction 


An accord and satisfaction is not established where purchaser mailed seller 
a check for less than amount due and informed seller that the check rep- 
resented the net amount realized from sale of the goods, but failed to notify 
seller that the check was tendered in full settlement and, if accepted, 
must be received in full satisfaction, even though seller cashed the check 
and applied proceeds as a credit on the indebtedness, and therefore, com- 
plainant is entitled to an award of reparation for the balance of the pur- 
chase price. 


Breach of Warranty—Reasonable Time for Notice of Breach 


Seller is not liable for breach of warranty if the purchaser, after acceptance 
of the goods, fails to give notice of the breach to the seller within a rea- 
sonable time after the buyer knows or ought to know of the breach, and 
notice given approximately two months after inspection or opportunity 
for inspection of perishable agricultural commodities is not within a rea- 
sonable time. 
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Principal and Agent—Ratification of Agent’s Unauthorized Purchase of Goods 


If agent purchases goods without authority, but the principal accepts the 
goods, sells them, or otherwise uses or disposes of them on his own ac- 
count, principal will be held to have ratified the purchase. 


Chambers and Williams, of Philadelphia, Pennsylvania, for complainants 
Nathanson, Oka € Spaet, of Miami Beach, Florida, for respondent. Mr. 
Handley C. Harrison, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

On July 13, 1944, Hunter Brothers filed a formal complaint under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed, 499a et seqg.), seeking reparation of $538.50 from Triangle Fruit 
(‘ompany for the balance of the purchase price of a shipment of 
parsnips and carrots made to the respondent about January 22, 1944. 

The respondent filed an answer denying that it was indebted to 
the complainant in any sum, and contended that the commodities were 
purchased by one S. D’Fsposito, who was not the agent or employee 
of respondent and was not authorized to purchase the shipment on 
its behalf. The respondent also alleged that the carrots were in bad 
condition and did not grade U. S. No. 1 and that there had been an 
accord and satisfaction by the complainant’s acceptance of a check 
for $244 in full settlement. 

Since neither the complainant nor the respondent requested an 
oral hearing, the proceeding was conducted under the shortened pro- 
cedure (10 F.R. 2209 et seq.). 

Copies of the complaint and report of investigation were served 
on respondent by registered mail on September 4, 1944. A copy of 
the report of investigation was served on complainant by registered 
mail on August 31, 1944. 

On January 19, 1944, complainant received a telephonic order 
from Miami, Florida, for 50 bushels of parsnips and 350 bushels of 
carrots to be shipped by truck to Triangle Fruit Company, Miami. 
Florida, f.o.b. Philadelphia, Pennsylvania. 

Complainant accepted the order, shipped the produce in accord 
ance therewith. and paid the trucker $50 as an advance payment on 
the transportation charges. The shipment was delivered to the re- 
spondent in Miami on or about January 24, 1944, was accepted with- 
out complaint, and a part of the produce was sold by respondent im- 
mediately upon its arrival and before being unloaded from the truck. 
The remainder of the commodities was placed in cold storage. Re- 
spondent made no complaint as to the quality, weight. or condition 
of the produce until March 21, 1944, when it informed complainant 
that the carrots and parsnips had been finally disposed of between 
“fire sales and the incinerator.” and that the grade of the carrots 
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was so poor that Government inspectors had twice refused to pur- 
chase them unless they were regraded, and also claimed that they 
were short in weight. Respondent sent complainant $244, represent- 
ing the net amount received on the sale of the produce, less storage 
and hauling. Complainant refused to accept this check in full set- 
tlement, but retained and cashed it, and notified respondent that it 
was applying the amount as a credit. 

The respondent admitted that it had a private arrangement with 
one D’Esposito, who had placed the order with the complainant, to 
handle the merchandise for him and that it was to share in the profits 
and losses resulting therefrom. This information was not communi- 
cated to complainant at the time the order was placed, and complain 
ant contends it was not informed that the order was made by 
D’ Esposito. 

Respondent introduced evidence to support its contentions as to 
the condition of the merchandise, the lack of authority of D’Esposito 
to place the order in its name, and on the alleged accord and satis- 
faction. The only corroborating evidence submitted as to the condi- 
tion of the merchandise was with respect to its condition on March 
10, 1944, when it was removed from storage several weeks after the 
date of delivery. 

FINDINGS OF FACT 

1. The complainant is a partnership composed of Earle Hunter, 
Robert W. Hunter, Robert R. Hunter, and Bayard T. Speilman, 
trading as Hunter Brothers, whose post office address is 125 Dock 
Street, Philadelphia, Pennsylvania. 

2. The respondent, Triangle Fruit Company, is a partnership 
composed of Vincent Palazzolo, Anthony J. Shimbo, and Louis 
Forster, whose post office address is 1250 Northwest 22nd Street, 
Miami, Florida. 

3. The respondent, through S. D’Esposito, its agent, on January 
19, 1944, purchased from complainant 50 bushels of parsnips at $2.40 
per bushel, and 350 bushels of carrots at $1.75 per bushel, f.o.b. 
Philadelphia, Pennsylvania, for shipment to Miami, Florida. 

!. Complainant shipped the parsnips and carrots from Philadel- 
phia to respondent at Miami by truck on January 22, 1944. Com- 
plainant paid the truck driver $50 on behalf of respondent to apply 
to the trucking charges. 

5. Theshipment arrived at respondent’s place of business at Miami 
on January 24, 1944, and was accepted by respondent without com- 
plaint as to quality, condition, or weight of the produce. Respondent 
paid the trucker the balance of the transportation charges, sold some 
of the produce on the day of its arrival, before it was unloaded from 
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the truck, and placed the unsold portion in cold storage. Some of 
the carrots were removed from cold storage on March 10, 1944, and 
at that time an inspection disclosed that some of the carrots failed 
to grade U. S. No. 1, showed some decay, and some baskets failed 
to weigh 50 pounds. No complaint was made by respondent as to the 
grade, quality, condition, or weight of any of the produce until 
March 21, 1944. 

6. The respondent has made a partial payment of $244 on said 
indebtedness, leaving a balance due of $538.50. 

7. The respondent is indebted to the complainant for the balance 
of the purchase price of said shipment, and the advance made for 
transportation charges, totaling $538.50. 

8. The formal complaint was filed on July 13, 1944, within 9 
months after the cause of action accrued. 


CONCLUSIONS 

The respondent relies on the three defenses hereinbefore men- 
tioned as a justification for its failure to pay for the merchandise. 
We shall discuss these contentions separately. 

(1) Respondent denies the authority of D’Esposito to make the 
purchase for him, but the order for the produce was placed over the 
telephone of respondent, apparently with its knowledge and consent, 
and respondent admits that it had an arrangement with D’Esposito 
to handle the produce and that it was to share in the resulting 
profits and losses. Respondent accepted the produce upon its arrival 
in Miami, without protest, and exercised acts of ownership over the 
produce by selling some of it to its customers immediately upon its 
receipt and storing the remainder and subsequently making addi- 
tional sales to the Quartermaster Corps and remitting for the net 
proceeds in its own name without informing the complainant that the 
payment of $244 was being sent on behalf of D’Esposito. Complain- 
ant denies that it had any knowledge that D’Esposito was connected 
with the transaction at the time the order was placed, or at the time 
of shipment, and respondent did not raise the contention that the 
purchase was made by D’Esposito until some time after March 21, 
1944. Any private arrangements between respondent and D’Esposito 
would not be binding upon complainant unless brought to complain- 
ant’s attention at or before the time the transaction was entered into. 
D’Esposito claimed that he had authority to make the purchase for 
respondent. Regardless of whether D’Esposito was authorized to 
make the purchase on behalf of the respondent, we think the con- 
duct of the respondent has amply ratified his act in so doing. It is 
well settled that if an agent purchases goods without authority, but 
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the principal receives the goods, sells them, or otherwise uses or dis- 
poses of them on his own account, he will be held to have ratified 
the purchase. Bacon v. LVannenberg, 24 Ga. App. 540 (1919); 
Davis vy. Webster Lumber Co., 207 Ala. 312 (1922); Haworth v. 
T'ruby, 138 Pa. 228; 2 C.J. 501; Relf v. Mobile Bank, 20 Pa, 435. 

(2) We are not impressed with the merits of respondent’s con- 
tention that the produce was in a decayed condition or inferior in 
grade at the time of its receipt at its place of business in Miami on 
January 24, 1944. It accepted the produce without complaint, and 
immediately sold part of it to its customers, who were apparently 
satislied with it. Respondent placed the remainder of the commodi- 
ties in cold storage and it was only when the carrots were removed 
from storage on March 10, 1944, approximately one and one-half 
months after its delivery, that any decay was noticed in them. Even 
then, respondent made no complaint until March 21, 1944, although 
it had received repeated invoices and demands for payment from 
complainant. The condition of the produce, after it was removed 
from storage on March 10, 1944, is of little or no value in establish 
ing its condition upon its arrival in Miami on January.24, especially 
in the absence of any evidence showing the condition tnder which 
it was stored after its arrival. 

(3) The contention that there has been an accord and satisfac 
tion by the acceptance of the check for $244 must be rejected. The 
facts in this case are very similar to those in the case of immick et 
al, vy. Banning, Cooper Company, Ltd., 256 Pa. 295, 100 Atl. 171. 
In the Dimmick case, the Supreme Court of Pennsylvania held as 
follows: 


“The mere fact that a creditor receives less than the amount claimed, 
with knowledge that the debtor denies indebtedness beyond that amount, 
does not in itself constitute an accord and satisfaction. 

“To establish an ‘accord and satisfaction’ payment should be offered in 
full satisfaction of the debt and be accompanied by acts and declarations 
amounting to an express notice that payment is conditional, and, if ac- 
cepted, must be received in satisfaction.” 


The payment involved in the present proceeding was accepted in 
Pennsylvania and the effect of the act is controlled by the laws of 
that State. In respondent’s letter of March 21, in which it sent 
the check to complainant, it is not stated in the letter or on the check, 
as far as the record discloses, that it was tendered on condition that 
it be accepted in full settlement of the claim or that acceptance there- 
of would be considered as full settlement of the claim. In fact, the 
record does not establish that complainant was aware that the claim 
was being disputed until after March 21. The complainant notified 
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the respondent that it was being accepted as a partial payment. We 
are satisfied that the tender of the check does not meet the require- 
ments laid down by the Supreme Court of Pennsylvania in the 
Dimmick case, supra, and does not constitute an accord and satis- 


faction. 

It is concluded that respondent violated section 2 of the Perish- 
able Agricultural Commodities Act of 1930, as amended, in that 
respondent has failed to pay the balance due and owing to the com 
plauinant for the purchase price of the shipment, and the $50 ad- 
vance made by the complainant on the transportation charges, and 
reparation should be awarded. ‘The facts should be published. 


ORDER 

Within 30 days from the date of this decision, the respondent 
shall pay complainant, as reparation, $538.50, with interest thereon 
at’ 5 percent per annum from February 3, 1944, until paid. e 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 945) 
PACA Doc. No. 4363.* Decided May 8, 1945. 
Dismissal of Petition for Rehearing 


Respondent’s petition for rehearing, reargument, and reconsideration of prior 
default order, dismissed, since the points raised in the petition are with- 


out merit. 
Messrs. Max W. Soffer & Joseph Nessenfeld, of St. Louis, Missouri, for com- 
plainant. Mr. Alexander Golbus, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
ORDER DISMISSING RESPONDENT’S PETITION 

This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.). On March 30, 1945,t 
an order was issued awarding reparation to complainant, it having 
been found that respondent failed to deliver without reasonable cause 
two carloads of apples. On April 23, 1945, respondent filed a peti- 
tion for rehearing, reargument, and reconsideration. 

The petition states that respondent should have had the oppor- 
tunity to file suggested findings of fact, an opportunity to further 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
t4 A. D. 227 
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argue the question of damages, and that the words “usual terms” 
mean something other than as alleged by complainant. As this was 
a default proceeding the points raised are without merit. The peti- 
tion concludes that the complaint should be dismissed, but if not, 
then complainant should be awarded only nominal damages. A num- 
ber of our previous decisions are cited in support. These decisions in- 
volve lost profits or speculative damages, and, therefore, are not ap- 
plicable to this proceeding because the complainant was awarded gen- 
eral or ordinary damages. The petition is dismissed. 

This order and the order of March 30, 1945, shall become effective 
30 days after the date hereof. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 946) 


ATLANTIC COMMISSION Co., INC. v. ANTON Osowskr1 AND Sons. PACA Doc. No. 
4366. Decided’ May 15, 1945. 


Divisible Contract—Rescission—Failure to Deliver—Damages 


Where respondent-seller agreed to ship 10 carloads of potatoes to complain- 
ant-buyer, shipment to be made at the latter’s option, and shipped one 
carload which appeared inferior to the grade specified, and the buyer 
returned it with the consent of the seller who rescinded the contract, it 
is held: (1) the buyer’s failure to accept the one carload was not a material 
breach of the contract; (2) the contract was divisible and therefore the 
seller was required to ship the additional 9 carloads, and (3) the buyer is 
entitled to an award of reparation for damages resulting from replace- 
ment by buyer of the 9 carloads of potatoes at a cost in excess of what 
the buyer would have paid the seller at the contract price. 


*, Michael J. O’Neill, of New York, New York, and Henry S. Rademacher, 
of Chicago, Illinois, for complainant. Mr. W. T. DePuy, of Grafton, North 
Dakota, for respondent. Mr. William A. Bolding, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

Complainant, Atlantic Commission Co., Inc., filed a complaint on 
March 14, 1944, against respondent Anton Osowski and Sons, to 
recover damages for the alleged failure to deliver 10 carloads of pota- 
toes in accordance with contract requirements. The damages claimed 
consist of excess payments made for replacement of the 10 carloads 
of potatoes. Complainant alleges that according to inspection 1 of 
the 10 carloads that were shipped by respondent on the contract con- 
tained less than 85 percent grade U.S. No. 1 potatoes as warranted; 
that respondent consented to replace this carload with another con- 
forming to the contract but thereafter failed and refused to replace 
the carload, or to ship any of the other 9 carloads called for under 
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the contract to sell, and notified complainant of the rescission of 
such contract. 

Respondent answering (1) denies that the contract to sell was a 
transaction in interstate commerce; (2) alleges that although the 
potatoes in the carload shipped by respondent were inspected by a 
Federal inspector at loading point and graded U. S. No. 1. size A, 
complainant “arbitrarily and improperly and without cause or provo- 
cation and in an attempt to secure” the potatoes “at a price less than 
that specified in the written confirmation of purchase refused to ac- 
cept” the potatoes, claiming that they did not grade U. S. No. 1 
and that respondent thereafter diverted and resold the shipment else 
where: (3) that because of complainant's failure and refusal to com 
ply with the contract respondent did rescind the contract; and (4) 
denies that complainant was damaged in any amount. A formal 
hearing was held at Grand Forks. North Dakota, on December 7, 
1944. 

The record shows that complainant has a place of business at 
Grand Forks, North Dakota, at which place inspection was made of 
the one carload that was shipped by respondent from Minte, North 
Dakota, At the hearing L. P. Baum, an emplovee of complainant, 
identified the written memorandum of agreement as the contract for 
the 10 carloads and stated that on March 15, 1943, respondent shipped 
one car to complainant at Grand Forks to be applied on the con 
tract; that on March 16 complainant’s inspector reported that the 
potatoes were considerably decayed and Baum called respondent and 
stated that in his opinion the potatoes were not suitable to apply on 
the contract; that complainant could not use the carload and_ in- 
tended to secure an appeal inspection of the load: that respondent 
called Baum a little later in the day and suggested that a wrong lot 
of potatoes may have been loaded in the car; that it would not be 
necessary to secure an appeal inspection and that he would replace 
the shipment, which Baum said was satisfactory, and which tele- 
phone conversation was later confirmed by complainant’s letter. The 
complainant's statement regarding application and later withdrawal 
of request for appeal inspection is confirmed by testimony of the 
supervising inspector. The witness also identi®ed a letter dated 
March 19, in which respondent gave complainant notice of respond 
ent’s rescission of the contract because of complainant’s refusal to 
accept the first carload shipped. Complainant wired respondent on 
March 20 that it expected respondent to “fill this contract.” On 
March 23 complainant wired respondent demanding shipment of the 
remaining nine carloads called for under the contract. On March 24 
complainant wired respondent that due to respondent’s failure to 
ship the potatoes complainant had to secure them elsewhere. It was 
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stipulated that complainant purchased 10 carloads of potatoes from 
the persons and at the prices specified in Exhibit 16 attached to the 
complaint, and that shipment of the cars was made to complainant 
on the dates stated in the exhibit. The witness stated that complain- 
ant purchased the potatoes with the intention of shipping them to 
Grand Forks, North Dakota, as a diversion point, ultimate shipment 
to be made to points outside that State and that the 10 replacement 
carloads were also shipped to points outside of the State of North 
Dakota. 

The testimony of Anton Osowski was substantially the same as 
that of Baum except that he stated that there was no promise made 
to replace the carload that complainant had refused to accept, and 
that he denied that anything was said about reinspecting the carload, 
and denied that he told Baum his men when loading the potatoes 
might have put a wrong lot in the car. 

Murry Willen, a former potato buyer for complainant, testified as 
a deposition witness that 4 or five days prior to March 15, 1948, he 
called on the respondent for the purpose of asking him to start making 
delivery ainder this contract; that on or about March 16, 1943, he 
inspected the potatoes that were contained in the one car shipped 
by respondent to Grand Forks and that some of the potatoes were 
affected by decay, a few were frozen. many sacks were wet, and the 
quality was generally fair but the condition was poor and in his 
opinion they did not grade 85 percent of U. S. No. 1. 

Frank J. Roemer, a former employee of complainant, testified that 
he contracted with respondent on behalf of complainant for delivery 
of the 10 carloads of potatoes in question and identified the written 
memorandum of sale. The witness also testified that on or about 
March 22, 1948, he purchased 4 carloads of U. S. Commercial seed 
Triumph potatoes from Henry Monson at $2.95 per 100 pounds f.0o.b. 
Nash, North Dakota. 

The record includes the testimony of other witnesses but this evi- 
dence is not considered sufficien ly vital to be outlined. 

FINDINGS OF FACT 

1. Complainant is a corporation whose post oflice address is War- 
ren and Washington Streets, New York 7. New York. 

2. Anton Osowski and Sons is a trade name under which the re- 
spondent Anton Osowski is engaged in business at Minto, North 
Dakota. During all of the period covered by the complaint. re- 
spondent was licensed under the act. 

3. On or about February 15, 1948, a representative of complain- 
ant, and respondent discussed the sale and delivery by respondent 
of 10 carloads of potatoes then located in respondent’s warehouse at 
Minto, North Dakota. Respondent agreed to sell to complainant, for 
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shipment in interstate commerce, 10 carloads of the potatoes and the 
contracting parties executed a written memorandum of their agree- 
ment to the effect that respondent would sell 10 carloads of seed pota- 
toes to complainant at the agreed price of $2.45 per 100-pound sack 
for the potatoes grading U. S. No. 1, or $2.35 per 100-pound sack 
for those grading 85 per cent U. S. No. 1; that 7 of the 10 carloads 
were to be seed Cobbler potatoes; and that three carloads were to 
be seed Triumph potatoes. Shipment was to be made by respondent 
at complainant’s option during the first or second week of March 
1943. The potatoes were to be billed open to complainant at Grand 
Forks, North Dakota. The prices designated were cash, f.o.b. Minto, 
North Dakota. 

4. Pursuant to such contract and complainant’s request for ship- 
ments, respondent shipped one carload on March 15, 1943. On that 
date the potatoes were loaded in car PFE 74999 at Minto, North 
Dakota, consisting of 450 sacks of grade U.S. No. 1. size A, Triumph 
potatoes. The potatoes were well matured, firm, generally well 
shaped, mostly fairly clean, many slightly dirty. Grade defects were 
within tolerance. An average of one-half of one percent were affected 
by Soft Rot. 

5. The car was shipped from Minto, North Dakota, on the evening 
of March 15, 1943, arrived at Grand Forks, North Dakota, about 
3:00 o’clock a. m., on March 16, 1943, and was forwarded from that 
point to East Grand Forks, Minnesota, where the potatoes were in- 
spected by complainant’s representative on the morning of March 16. 
Complainant’s inspector reported to complainant that in his opinion 
less than 85 percent of the potatoes graded U.S. No. 1 and a repre- 
sentative of the complainant called respondent by telephone and in- 
formed him that due to the condition of the potatoes complainant 
would not be able to apply the shipment on their contract, and that 
it was the intention of complainant to secure an appeal inspection. 
In a later conversation between respondent and complainant’s repre- 
sentative on March 16 it was mutually agreed that complainant 
would release the car to respondent, whereupon complainant’s repre- 
sentative cancelled its order for reinspection or an appeal inspection 
of the shipment. 

6. On March 19, 1943, respondent notified complainant in writing 
as follows: 


“You are hereby notified that the undersigned, Anton Osowski and Sons 
of Minto, North Dakota, hereby rescind their contract, dated February 15, 
1943 with you whereby said Anton Osowski and Sons agreed to ship seven 
cars of seed cobblers and three cars of seed triumphs potatoes to said 
Atlantic Commission Company at Grand Forks, N. D. f.o.b. Minto, N. D. 
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“This rescission is made for the reason that you refused to accept the 
carload shipped on or about March 15 from G. N. Railway in car 
PFE 74999.” 


7. On March 20, 1943, complainant notified respondent that it 
expected respondent to deliver the potatoes in accordance with the 
contract, and on March 28, 1943, complainant wired respondent and 
demanded shipment of the nine remaining carloads in accordance 
with the contract. 

8. Respondent failed and refused to make further deliveries of 
potatoes to complainant in accordance with such contract and on 
March 24, 19428, complainant notified respondent that due to such 
failure to deliver complainant was required to secure potatoes else- 
where. 

9. On and between March 22 and March 28, 1943, complainant 
purchased two carloads of 85 percent U. S. No. 1 quality and. one 
carload of U.S. No. 1 Triumph potatoes at $2.95 per 100-pound sack, 
f.o.b. Nash, North Dakota, one carload of grade U. S. No. 1 Cobbler 
potatoes at $2.85 per 100-pound sack, f.o.b. Layden, North Dakota, 
one carload of Cobbler potatoes, grade 85 percent U. S. No. 1, at 
$2.85 per 100-pound sack, f.o.b. East Grand Forks, Minnesota, two 
carloads of grade U. S. No. 1 Cobbler potatoes at a price of $2.80 
per sack, f.o.b. Minto, North Dakota, one carload of Cobbler potatoes 
grading 85 percent U.S. No. 1 at $2.75 per sack, f.o.b. Crystal, North 
Dakota, one carload of U. S. Commercial grade Cobbler potatoes at 
$2.75 per sack, f.o.b. Hoople, North Dakota, and one of Cobbler pota- 
toes grading 85 percent U. S. No. 1, at $2.75 per sack, f.o.b. East 
Grand Forks, Minnesota. Each car contained 450 100-pound sacks 
of potatoes. The car initials and numbers, dates of shipment, origin 
points, and names of shippers, follow: 


Cars Date shipped Origin point Shippers 
WFE 49674 3/22/43 Nash, N. D. H. Munson 
FGE 32305 3/22/43 Nash, N. D. H. Munson 
FGE 15342 3/22/43 Nash, N. D. H. Munson 
FGE 34492 3/24/43 Laydon, N. D. M. C. Ruther 
WFE 60092 3/24/43 Crystal, N. D. M. C. Rogatz 
FGE 15287 3/24/43 Hoople, N. D. Hoople Seed Co. 
FGE 21203 3/26/43 East Grand Forks, Minn. J. L. Bannock 
FGE 35776 3/27/43 East Grand Forks, Minn. J. L. Bannock 
WFE 60980 3/28/43 Minto, N. D. M. C. Rogatz 
FGE 23945 3/28/43 Minto, N. D. M..C. Rogatz 


10. The informal complaint was filed on July 3, 1948, and within 
nine months from the date that the cause of action accrued. 
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CONCLUSIONS 

This is a North Dakota contract. It called for the future delivery 
by respondent to complainant of seven carloads of seed Cobbler and 
three carloads of seed Triumph potatoes, at different prices per 100- 
pound sack depending on whether the potatoes graded U. S. No. 1, 
or 85 percent of U. S. No. 1. Shipment was to be made at complain- 
ant’s option during the first or second week of March 1943. Respond- 
ent was to be paid “cash,” f.o.b. Minto, North Dakota. Since the 
potatoes were to go forward in carload lots as ordered by complain- 
ant the evidence indicates that payment was to be made by complain- 
ant according to the price of each carload. It would therefore have 
been necessary to determine the total price of each carload depend- 
ing upon whether the potatoes graded U. S. No. 1, or 85 percent of 
grade U. S. No. 1. 

The agreement to sell was a divisible contract! but the rejection of 
one carload by complainant did not necessarily relieve respondent 
from making subsequent shipments in accordance with the contract. 
Respondent’s right to discontinue further shipments depended on 
the materiality of complainant’s breach.2 Statutes making the ma- 
teriality of a breach of contract the controlling factor on the ques- 
tion of rescission establish the same test for both vendor and vendee.’ 

The evidence of respondent (Tr. 87) is that on March 16, Baum 
called him on the telephone and reported that the potatoes did not 
look good to him and that he could not accept them on the contract. 
to which respondent said “All right.” and asked Baum to release the 
shipment. It has been found that as a result of this conversation 
complainant cancelled its order for reinspection or an appeal inspec- 
tion of the shipment. It appears that after complainant’s rejection 
of the first carload Baum called upon respondent to ship the 9 addi- 
tional carloads. It also appears that respondent realized more for 
the potatoes on resale than he would have received if complainant 
had accepted the shipment at contract price. From these facts and 
the surrounding circumstances it is concluded that complainant’s 
failure to accept the potatoes was not a material breach of the con- 
tract and did not have the effect of releasing respondent from mak- 
ing further shipments. Farish Co. vy. Harris Co., Ine., 197 N.Y.S. 
596 (1922): Schminke Milling Co. v. Diamond Bros. et.al., 99 F (2d) 
467 C.C.A. Sth, 1938). 

Respondent in his answer alleges that the contract to sell would 
have been completed within the State of North Dakota and, there- 
fore, the War Food Administrator is without jurisdiction to deter- 


‘Uniform Sales Act § 76; North Dakota Rev. Code 1943 § 51-0101. 

“Uniform Sales Act § 45 (2); North Dakota Rev. Code 1943 § 51-0146; Williston on Sales, 
2nd ed. § 467b, 467c. 

’Helgar Corp. v. Warner’s Features, Inc., 222 N.Y. 449, 119 N.E.113(1918). 
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mine the issues. While the contract called for shipment from Minto 
to Grand Forks, North Dakota, the evidence shows that Grand Forks 
was only to be used as a diversion point. The one carload that was 
shipped was diverted to an interstate point. It seems clear that if 
respondent had delivered in accordance with the contract the pota- 
toes would have moved through Grand Forks in the current of inter- 
state commerce as defined in section 1 (8) of the act. 

On the question of complainant’s damages, the evidence is that car 
PFE 74999 conformed to specifications. But respondent failed to 
deliver seven carloads of Cobbler potatoes and two carloads of Tri- 
umph potatoes. The difference between the total cost of the nine 
replacement carloads and the contract price of nine carloads of the 
same grades is $1800. 

It is concluded that respondent’s failure to deliver the nine car- 
loads of potatoes was without reasonable cause and violated section 2 
of the act: that complainant was damaged thereby in the total 
amount of $1800 for which reparation should be awarded, with in- 
terest; and that the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1800, with interest thereon at 
5 percent per annum from April 1, 1948, until paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 947) 


NicK ARGONDELIS v. SENTER Bros., Inc. PACA Doc. No. 4422. Decided May 15, 
1945. 


Rejection Without Reasonable Cause—Terms of Contract of Sale— 


F. O. B. Acceptance Final 


Where complainant sold and delivered strawberries f.o.b. acceptance final to 
respondent and the latter rejected them because the car number and initial 
and date of shipment differed from the broker’s memorandum, though 
respondent had not demanded such terms in the negotiations and was 
notified of the carrier’s change in cars, it is held that the rejection was 
without reasonable cause, and reparation should be awarded complainant. 


Meaning of Term F. O. B. Acceptance Final 


F.o.b. acceptance final is understood by the trade, and the regulations under 
the act so provide, that the buyer has no right of rejection and no recourse 
for any change in quality or condition during transit, but upon acceptance 
of the commodity may recover for losses shown to have been sustained 
through the breach by the seller of other specifications agreed upon. 
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Principal and Agent—Lack of Agent’s Authority to Release Respondent 
from Liability 


On the basis of the evidence in this proceeding, it is held that respondent 
failed to show that the alleged release by complainant’s broker of re- 
spondent from liability to complainant for rejection of the commodity 
was known to complainant or that the broker had apparent or implied 
authority to make such agreement. 


*, Seward R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Irving 
Coopersmith, of New York, New York, for respondent. Mr. F. W. Woodley, 
Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

In a complaint filed on September 27, 1944, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.) 
complainant, Nick Argondelis, alleges that respondent, Senter Bros., 
Inc., rejected without reasonable cause a carload of strawberries. An 
award of reparation is requested for the damages sustained by com- 
plainant. Respondent filed an answer alleging that a specific car- 
load of strawberries was purchased to be shipped on a certain date, 
and the shipment by complainant of strawberries in a different car 
and on a later date justified the rejection. 

A copy of the report of investigation ‘was served upon complainant 
on,November 13, 1944. Copies of the complaint and the report of 
investigation were served upon respondent at the same time. 

Since the amount claimed as damages does not exceed $500, evi- 
dence was submitted under the shortened procedure as provided for 
in section 47.20 of the rules of practice (10 F.R. 2209 e¢ seq.). 

The evidence discloses that on May 15, 1944, complainant, through 
C. H. Robinson Company, a broker of New York City, offered for 
sale to respondent a carload of strawberries. Respondent ordered 
shipment and complainant at 2:14 p.m., May 15, wired the broker, 
“OK shipping as per phone order express car today strawberries 
billed to you 7.80 plus 15 cents FOB acceptance final.” A second 
wire, filed on May 15, was received by the broker at 5:00 a.m., May 
16, reading, “Out tonight as per phone order express car REX 
183...” The broker then drew up a standard memorandum of sale 
including the car number and initial and a statement that the car 
was shipped May 15, 1944. On May 18 respondent,.in attempting 
to trace car REX 183, was advised by the Railway Express Agency 
that this car had gone to Syracuse, New York. Inquiry was then 
made of the broker as to the whereabouts of the car. Complainant 
informed respondent, through the broker, that there was a mistake 
in the car numbers and that car REX 1140 contained the strawber- 
ries sold to respondent. The shipment arrived in New York loaded 
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in car REX 1140 and was tendered to respondent on May 18. Re- 
spondent refused to accept the strawberries because Ben Lipsitz, an 
employee of the broker, could not or would not represent that they 
were of the same quality as those ordered. 

The Railway Express Agency at Greenfield, Tennessee, states that 
complainant requested the number and initial of the car which would 
be placed for loading of the berries involved herein. Their agent 
informed complainant that car REX 183 would be billed to Green- 
field though it might be switched to some other point before arrival. 
Empty car REX 183 did not arrive at Greenfield but was placed, 
by the railroad distribution crew, at Jackson, Tennessee, for loading 
by another shipper. The Agency placed REX 1140 for loading of 
the berries sold to respondent. The loaded car was receipted for by 
the Agency at 7:10 a.m., May 16 and the car number and initial were 
mailed to complainant. 

Complainant alleges that strawberries of the kind, quality, and 
grade called for in the contract of sale were shipped and tendered 
to respondent. The official inspection certificates issued at shipping 
points certifiy that the strawberries loaded in car REX 183 at Jack- 
son, Tennessee, were 80 percent U. S. No. 1, 4 inch minimum, with 
4 percent decay, while those loaded in car REX 1140 averaged ap- 
proximately 85 percent U. S. No. 1 quality, with 3 percent decay. 
The reference to the inspection of REX 183 is made for purposes 
of information only, since respondent had no interest whatever in 
the berries loaded in this car. 

Respondent claims that Ben Lipsitz would not make any repre- 
sentation as t6 the quality of the contents of car REX 1140, and as 
this was not the car confirmed and purchased it refused to accept 
it as a substitute on the same terms. Respondent further contends 
that Ben Lipsitz agreed to the sale of the car by respondent on a 
commission basis in exchange for the release of any claim respondent 
might have against complainant for the failure to deliver REX 183. 
In its answering statement of facts, respondent alleges that when 
the broker obtained the release it was understood and agreed that 
any claim complainant had against respondent would likewise be 
discharged. Attached to the statement of facts is an affidavit of Ben 
Lipsitz stating that this was assumed to be true. 


FINDINGS OF FACT 
1. The complainant, Nick Argondelis, is an individual, and his 
address is Benton Harbor, Michigan. 
2. The respondent is a corporation whose address is 319 Wash- 
ington Street. New York City. During the period covered by the 
complaint, respondent was licensed under the act. 
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3. On May 15, 1944, complainant orally sold to respondent, 
through C. H. Robinson Company, a broker of New York City, one 
rarload of Tennessee strawberries at the agreed price of $7.80 per 
crate, f.o.b., shipping point acceptance final, or the sum of $3,556.80, 
plus brokerage and $25 for precooling and bracing. C. H. Robinson 
Company of New York City acted as the broker in this transaction. 

4. The Railway Express Agency informed complainant that car 
REX 183 might be placed at Greenfield, Tennessee, for loading of 
the berries. Complainant wired the broker that shipment would be 
made the night of May 15 and in car REX 183. The broker included 
this data in its memorandum of sale prepared and sent to respondent 
May 16. Empty car REX 183 was switched elsewhere for loading 


f by another shipper and the Agency substituted car REX 1140 at 


Greenfield. 

5. Complainant loaded 456 crates of Tennessee strawberries in 
car REX 1140. Official inspection made at Greenfield certified that 
the berries were 85 percent U. S. No. 1, with 2 percent decay. The 
car was delivered to the Agency at 7:10 p.m., May 16 for shipment 
to respondent at New York City. 

6. The shipment arrived in New York City on May 18. Re- 
spondent was informed that a mistake in car numbers had been made 
and the strawberries purchased were contained in REX 1140 and 
not REX 183. Respondent refused to accept the shipment, claiming 
that it had purchased the contents of a specific car, REX 183, and 
that the broker would not warrant the strawberries contained in car 
REX 1140 as being of equal quality to those in the car allegedly 
purchased. 

7. Due to the perishable nature of the produce, the broker re- 
quested respondent to resell the strawberries for the account of whom 
it may concern. Respondent realized the net amount of $3,231.51, 
which was forwarded to complainant, leaving a balance of $350.29 
due on the purchase price. 


CONCLUSIONS 

The contract of sale between the parties was completed when com- 
plainant wired his confirmation to the broker. The wires do not 
show that respondent demanded shipment to be made on May 15 or 
that shipment be made in a specific car. The car number and initial 
and date of shipment were forwarded to the broker by complainant 
and apparently included in the memorandum of sale as additional 
information for the future benefit of respondent. Granted that the 
time of shipment was of essence, delivery of the car to the carrier 
on the morning of May 16 appears to have been a sufficient compli- 
ance with the contract. As to the change in cars, respondent was 
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informed on the day it sought to trace REX 183, that the straw. 
berries purchased were contained in REX 1140, This was at about 
the same time that complainant received notice of the change from 
the Railway Express Agency. The facts are clear that the straw. 
berries tendered to respondent were those which complainant ha( 
intended to load and ship in REX 183, and respondent was noti ied 
of the change on the day of arrival and before any damage had re- 
sulted to respondent therefrom. 

Respondent also alleged in its answer that the broker represented 
the berries to be of good quality, and inferred that those tendered 
were not of good quality. No warranty of quality is contained in 
the memorandum of sale. It is needless, however, to further discuss 
the points raised since the contract of sale was on an f.o.b. accept- 
ance final basis. This term as understood in the trade meant that 
respondent had no right of rejection and was without recourse for 
any change in quality or condition during transit. If other specifi- 
cations stated in the contract, such as grade or quality at shipping 
point, or time of shipment, were breached, the respondent would be 
entitled to recover for losses shown to have been sustained. //. &. 
Bruno & Co. Inc. y. S. Goldsamt, Inc., 1 A.D. 605. Here the re- 
spondent rejected the shipment in violation of the contract. 

Complainant denies that Ben Lipsitz had any authority to release 
respondent from lability to complainant for the rejection. It has 
not been shown that the alleged release was made with complainant's 
knowledge, or that the broker had apparent or implied authority 
to make such an agreement. 

Respondent’s failure to accept the shipment of strawberries was 
a rejection without reasonable cause and a violation of section 2 of 
the act. Reparation should be awarded complainant for the «dam- 
ages sustained, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $350.29, with interest thereon at 5 
percent per annum from May 18, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 
days after its date.* 


*Supplemental Order of May 21, 1945, amending present order.—Ed. 

In the decision in this proceeding signed May 15, 1945, a typographical error appears. Find- 
ing No. 5 includes a statement as to time reading “7:10 p.m., May 16.” To correct this error 
the statement is changed to read ‘‘7:10 a.m., May 16.” 

This supplemental order shall be published, and copies served upon the parties by registered 
mail or in person. 
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(A. D. 948) 


SAMUEL P. MANDELL Co. v. A. PETERMAN. PACA Doc. No. 4428. Decided May 
21, 1945. 


Failure to Pay Purchase Price—Evidence—Burden of Proof to Establish 
Defense of Sale by Sample 


Where respondent purchased peppers after having had an opportunity to in- 
spect them, which was followed by partial acceptance, and there was no 
evidence of either an express or implied warranty by complainant, it is 
held that since respondent had the burden of proving his alleged defense 
that the sale was made by sample which defense was not established, com- 
plainant is entitled to an award of reparation for damages sustained by 
it by reason of the resale of the commodity. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Messrs. Simon 
L. Fisch and Jacob J. Greenman, of Newark, New Jersey, for respondent. 
Mr. James A. O'Donnell, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 
On September 27, 1944, the complainant, Samuel P. Mandell Co., 
filed a formal complaint under the Perishable Agricultural Com- 

modities Act, 1930 (7 U.S.C. 1940 ed., 499a et sey.), asking for a 

reparation award against respondent, A. Peterman, in the amount 

of loss sustained because of respondent’s failure to pay for 492 


bushels of peppers purchased on the basis of inspection and de- 


livery at Philadelphia. 

The respondent filed an answer wherein he in effect alleged that 
the purchase was made by sample and under a warranty that the 
peppers would conform with the sample as to quality, size and condi- 
tion. A hearing was requested. 

A report of investigation was served on both parties. Respondent 
was also served with copies of affidavits filed by Samuel P. Mandell 
and Louis Wogansky in answer to the report of investigation. These 
locuments together with the pleadings and attached exhibits were 
made part of the record by the examiner at a hearing held in New 
York City on March 22, 1945. Both parties filed briefs. 

Samuel P. Mandell and Louis Wogansky, salesman, testified for 
omplainant. Samuel Wernikoff, respondent’s agent: Abe Cohen, 
employee; and Yonk Rubin, a broker, appeared as witnesses for the 
rspondent. In the absence of Mr. Schwartz, a witness for the 
respondent, the attorneys for both parties stipulated on the record 
what his testimony would have been had he appeared. It was stipu- 
lated further between the parties that in lieu of oral testimony. 
pertinent portions of an affidavit of Paul J. Devaney. Vice-President 
f the General Cold Storage Company, Philadelphia, Pennsylvania. 
relating to the storage records of the peppers in question, would be 
read into the record. This was done. 
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A summary of the testimony offered by complainant’s witnesses re. 
veals that on April 1, 1944, respondent’s representative, Mr. Wer. 
nikoff, appeared in complainant’s office in Philadelphia and inquired 
if any peppers were available for sale. He was accompanied by Mr. 
Rubin. They were informed by Mr. Mandell that he had “fancy” 
and “extra fancy” peppers stored in the General Cold Storage Ware- 
house in Philadelphia. Complainant instructed his salesman, Mr. 
Louis Wogansky, to take Mr. Wernikoff and Mr. Rubin to the ware. 
house for an inspection of the peppers where both Mr. Wogansky 
and Mr. Wernikoff each opened a few bushels of the “extra fancy” 
peppers, while Mr. Rubin put some peppers in his pocket. Neither 
Mr. Wernikoff nor Mr. Rubin were prevented from making an ex- 
amination of the “extra fancies” and “fancies” which were stacked 
separately in storage with a space between them. The parties then 
returned to complainant’s office where Mr. Wernikoff and Mr. Rubin 
stated they were satisfied with the inspection. A price was agreed 
upon and Mr. Wogansky arranged for respondent to obtain delivery 
of the peppers from storage on Sunday night April 2, 1944. Re. 
spondent was then billed for 353 bushels of “extra fancy” peppers 
at a price of $2.40 per bushel, and 139 bushels of “fancies” at $2.00 
per bushel. At 4:30 A. M., on April 3, 1944, Mr. Wernikoff tele. 
phoned from Newark and complained to Mr. Wogansky in Philadel- 
phia, that the peppers taken from storage (289 bushels) were no good. 
Mr. Wogansky refused to call Mr. Mandell to the telephone. At 
about 9:30 A. M., on April 3, 1944, the peppers taken from storage 
were returned by truck from Newark to Philadelphia. Mr. Wogansky 
examined a bushel of the returned peppers and noted that a few 
were spotted. Upon complainant’s refusal to accept the returned 
peppers, they were sold by Lerro & Bozzelli, Commission Merchants. 
Philadelphia. the net resale proceeds amounting to $172.46. Com- 
plainant sent respondent two wires asking for instructions regarding 
disposition of the 203 bushels of peppers remaining in storage. 
Following respondent’s failure to take delivery or furnish instrue- 
tions, complainant sent the 203 bushels of peppers to Lerro & Bor- 
zelli, who sold same for complainant’s account. This resale netted 
$57.38. The net resale proceeds of both transactions totalled $229.84, 
which was applied on the purchase price of $1.125.20, leaving an 
unpaid balance of $895.36. 

For the purpose of having complainant’s records coincide with the 
storage records of the General Cold Storage Company, complainant’s 
counsel admitted that 16 bushels of “fancy” peppers were billed to 
respondent as “extra fancy” peppers. 

Samuel Wernikoff and Yonk Rubin testified in substance that they 
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went to complainant’s office on April 1, 1944, with a view to obtain- 
ing a few packages to complete a truckload of produce; that they 
were informed by complainant he had received a truckload of the 
finest “extra fancy” peppers within the last few days; that they 
proceeded to the warehouse where the peppers were stored accom- 
panied by Mr. Wogansky ; and that they were shown only one bushel 
of peppers of very good quality which Mr. Wogansky described as 
being similar to the remainder of the lot from which daily sales 
were being made. The witnesses testified that in reliance upon Mr. 
Wogansky’s representations, they made no independent inspection of 
the peppers. Returning to complainant’s office, these witnesses were 
advised by Mr. Mandell that there was but a limited number of 
“extra fancy” peppers in storage; and he offered “fancies” of like 
quality but a little smaller to complete the load. <A price was agreed 
upon and 289 bushels of the peppers were loaded out of storage on 
Sunday night and trucked to respondent’s premises in Newark. Mr. 
Wernikoff testified that he inspected about 40 bushels of the peppers 
in Newark early Monday morning and found them decayed and 
rotten; that he immediately telephoned Philadelphia and talked with 
Mr. Wogansky who refused to call Mr. Mandell to the telephone; 
and that after he had made two additional telephone calls and was 
unsuccessful in talking with complainant, he ordered the truck re- 
loaded and the peppers returned to Philadelphia. 

Mr. Abe Cohen testified that after he had inspected 10 or 20 
bushels of peppers being unloaded at Newark and found them to be 
rotten and discolored, he communicated with Mr. Wernikoff, and 
was present when Wernikoff placed the three telephone calls in an 
effort to talk with complainant. 

It was agreed between counsel that Mr. Schwartz would have 
testified he picked up 289 bushels of peppers at the warehouse in 
Philadelphia on Sunday night April 2, 1944, and made delivery to 
respondent in Newark; that he was unloading the peppers until 
stopped by Mr. Cohen; that he observed Mr. Wernikoff telephone 
Philadelphia on three occasions; that he trucked the peppers back 
to Philadelphia where complainant agreed to accept them; that fol- 
lowing inspection by Mr. Wogansky, complainant refused to accept 
the peppers: and that upon instructions from his local union repre- 
sentative, he delivered the peppers to Lerro & Bozzelli to be sold for 
the account of whom it may concern. It was further agreed between 
counsel that by way of rebuttal, Mr. Mandell would testify he never 
agreed to accept return of the peppers, and that Mr. Wogansky’s 
examination of the returned peppers are limited to one bushel. 
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FINDINGS OF FACT 
1. Complainant is an individual, Samuel P. Mandell, doing busi- 
ness as Samuel P. Mandell Co., at 151 Dock Street, Philadelphia, 
Pennsylvania. 

2. Respondent is an individual, Abe Peterman, doing business as 
A. Peterman, whose address is 210 Miller Street, Newark, New 
Jersey. During the period covered by the complaint, respondent was 
licensed under the act. 

3. On April 1, 1944, complainant sold respondent 492 bushels of 
peppers stored in the warehouse of the General Cold Storage Com- 
pany, Philadelphia, Pennsylvania, comprising 337 bushels of “extra 
fancy” peppers at $2.40 per bushel, total $808.80; and 155 bushels 
of “fancy” peppers at $2.00 per bushel, total $310.00, or a grand 
total of $1,118.80; said sale was made on the basis of inspection and 
delivery at Philadelphia. Samuel Wernikoff negotiated the purchase 
of the peppers as respondent’s agent, in the presence of Yonk Rubin, 
a broker. 

4. Samuel Wernikoff and Yonk Rubin inspected or had full op- 
portunity to inspect the peppers prior to the purchase thereof. 

5. Neither the complainant nor his salesman, Louis Wogansky. 
made representations or warranties as to conformity of the peppers 
to a sample. 

6. Prior to examining the peppers at the warehouse, Mr. Wer- 
nikoff, and Mr. Rubin were informed by complainant that there were 
both “extra fancy” and “fancy” peppers in storage. 

7. Pursuant to arrangements made by respondent’s agent, Mr. 
Wernikoff, 289 bushels of the peppers were loaded out of storage on 
Sunday night, April 2, 1944, and trucked to respondent’s place of 
business in Newark, where they were examined upon arrival and re- 
jected because of inferior quality. Complainant’s salesman, Mr. 
Wogansky, was immediately notified over the telephone by Mr. 
Wernikoff, of the condition of the peppers. 

8. On April 3, 1944, the respondent caused the 289 bushels of 
peppers to be returned by truck to complainant who refused to accept 
them. The trucker, Mr. Schwartz, then delivered the peppers to Lerro 
& Bozzelli at Philadelphia, who resold same for $172.46, which sum 
complainant received and applied on the purchase price. 

9. On April 3 and 4, 1944, complainant wired respondent for in- 
structions on the 203 bushels of peppers then remaining in storage. 
Following respondent’s failure to take delivery or furnish instruc- 
tions for disposition of the peppers, complainant caused them to be 
delivered to Lerro & Bozzelli who netted $57.38 on their resale. 
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The proceeds of this resale were received by complainant and ap- 
plied on the purchase price. 

10. There is due and owing complainant from respondent the pur- 
chase price of the peppers, less $229.84 realized on the resale of the 
peppers, or $888.96, no part of which has been paid. 


11. The complaint was filed on September 27, 1944, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The single question involved in the dispute of the parties is whether 
the peppers were purchased by the respondent on the basis of inspec- 
tion. and delivery in Philadelphia, or was it agreed that the pur- 
chase would be made by sample under a warranty that the peppers 
would conform with the sample as to quality, size and condition. 

Respondent contends that on the day the peppers were purchased, 
only one bushel was made available for inspection. The burden of 
supporting this position by a preponderance of the evidence rests 
upon the respondent. Farmers Fruit Market vy. Economy Fruit 
Company, PACA Docket No. 2191, S. 1458; Zhe S. A. Gerrard 
Company v. Ritter & Company et al., PACA Docket No. 4281, 2 
A. D. 764. The respondent has failed to sustain this burden. In 
fact, the evidence of record is undisputed that complainant suggested 
to Samuel Wernikoff, respondent’s agent, and Mr. Rubin, that an 
examination of the peppers be made, and that pursuant to complain- 
ant’s suggestion, the parties inspected or were afforded an oppor- 
tunity to inspect the peppers before a price was agreed upon and the 
contract negotiated. The testimony of respondent’s witnesses that 
complainant and his salesman expressly warranted the quality and 
condition of the peppers as conforming with the sample shown can- 
not be reconciled with the agreed testimony of witnesses for both 
parties that respondent’s witnesses were afforded an opportunity to 
inspect the peppers. There is no evidence whatever to establish 
that the parties contemplated inspection of a sample only. Certainly 
there is nothing in the record to show that at the time Mr. Wernikoff 
and Mr. Rubin left complainant’s office to examine the peppers at 
the warehouse, it was for the purpose of making a sample inspection. 
On the contrary, the fact that complainant’s salesman accompanied 
the parties to the warehouse and arranged for inspection, plus the 
fact that the peppers were stored in accessible form for proper in- 
spection, support complainant’s position of having offered an op- 
portunity for full and complete inspection. 

It is concluded that respondent has offered no convincing evidence 
of an express warranty of conformity to a sample, and none can be 
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implied since the purchase was made after respondent had been pro- 
vided with an opportunity to inspect. J/iles-Conley Company, Ine. 
v. A. Troiano & Company, Inc., 38 A.D. 34; J. I. Stroer Company, 
Inc. y. Morris Handler, 2 A.D. 769, and authorities cited therein. 

The peppers having been purchased after opportunity for inspec- 
tion which was followed by partial acceptance, and there being no 
evidence of the claimed warranty, either expressed or implied, re- 
spondent’s failure to pay the purchase price constitutes a violation of 
section 2 of the act for which complainant should be awarded repara- 
tion with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $888.96, with interest thereon at 5 
percent per annum from April 1, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 
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‘ PACA Doc. No. 4061.* Decided February 16, 1942. 
Breach of Contract—Failure to Deliver 


Failure of respondent to ship the quantity of strawberries to complainant in 
accordance with the terms of the contract entered into by the parties 
entitles complainant to an award of reparation for damages representing 
the difference between the cost of the strawberries purchased and the 
price at which respondent agreed to sell but failed to deliver them. 


. Bernard Brown, of Chicago, Illinois, for complainant. Mr. Robert 7. 
Dwyer, of Rochester, New York, for respondent. Mr. Raymond L. Dil!- 
man, Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 
The complainant, * * *, by formal complaint received in the Agri- 
cultural Marketing Service of the United States Department of 
Agriculture on or about August 6, 1941, seeks an award of repara- 
tion under the provisions of the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), against the 
respondent, * * *, for damages in the amount of $256.48, the amount 


due for failure to deliver 20,518 pounds of frozen strawberries at 
seven cents per pound to be shipped from * * * to * * *, 

An investigation under the act was made by the Agricultural Mar- 
keting Service and a report of this investigation was served upon 
each of the parties on August 23, 1941, in accordance with the regu- 
lations (7 CFR 47.24; 6 F.R. 3508). 

It appears from the complaint and the attached exhibits that on 
or about June 10, 1940, in the course of interstate commerce, the re- 
spondent, by contract in writing, agreed to sell to the * * * 85 bar- 
rels of “3 plus 1 New York State Premier & Gibson Varieties, Straw- 
berries, 1940 crop, subject to buyer’s approval, ten (10) thirty (30) 
pound tins” at the agreed price of seven cents per pound on a de- 
livered basis, to be shipped from * * * to * * *; that the contract was 
negotiated through a broker; that, in accordance with the contract. 
the buyer received 10 30-pound tins as samples, which were approved 
and, on July 12, 1940, the buyer received 46 barrels which weighed 
372.4 [instead of 450] pounds per barrel, and 20 30-pound tins; that 
the respondent failed to ship the balance of the strawberries; that 
the buyer received 18,032 pounds, but the respondent refused to ship 
20,518 pounds, as called for in the contract; and that the buyer was 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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compelled to purchase strawberries at 8% cents per pound in order 
to fulfill contracts theretofore entered into, resulting in damages 
in the amount of $256.48. 

An answer was filed by the respondent, sworn to on September 19, 
1941, admitting that the contract referred to was entered into with 

* * but denying that it made any contract with the * * *. It 
alleged that the * * * was aware of the crop shortage and that its 
failure to accept samples of the strawberries in a reasonable time 
made it impossible for the respondent to deliver more than the pro 
rata “deliveries”, and asked that the complaint be dismissed. 

The complainant had an opportunity to file an opening statement 
of facts, but in lieu thereof, filed an unsworn statement by its at- 
torney. He states that the * * * and the * * * were merged, result- 
ing in a corporation known as the * * * and that this merger had 
the legal effect of transferring all of the assets of those two corpora- 
tions to the surviving corporation. It is stated that the samples 
were received on June 29, 1940, which was a Saturday, and the 
strawberries were frozen so solid that cooking tests could not pos. 
sibly be made at that time, but that such tests were made on Monday. 
July 1, on which date the respondent was informed that the straw- 
berries were satisfactory and was requested to complete the con- 
tract, and that the failure to deliver the balance of the strawberries 
called for in the contract was arbitrary and unreasonable. 

Instead of a statement of facts being submitted by the respondent 
and duly sworn to, its attorney has submitted a statement again al- 
leging that no contract was entered into with the * * * and further 
stating that there was a serious crop shortage existing in the New 
York State strawberry crop of 1940. of which the buyer was fully 
aware; that on June 29, 1940, the respondent wrote to the broker 
for the buyer and said that excessive rains would wind up the crop 
“at any moment” and to reply by telegram at once; that no word 
was received concerning the order from the broker until July 2. 
1940; and that there is no evidence showing that the complainant 
has sustained any actual loss. 

The evidence discloses that a written contract of purchase and 
sale was entered into between the parties on June 10, 1940, through 
a broker, in which it was agreed that the respondent was to sell to 
the * * * 85 barrels of 3 plus 1 frozen strawberries at seven cents 
per pound, and, subject to buyer’s approval, 30 30-pound tins to be 
shipped direct to the buyer’s plant: and the balance to be shipped 
immediately after buyer’s approval of sample and within first month's 
storage period in * * *. 

The respondent’s first ground of defense is that it entered into 
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the contract with the * * * and not with the * * *. Although this 
statement is true, the evidence shows that the latter corporation was 
the successor to the former by the merger of the * * * and another 
corporation. As a consequence of this merger, the complainant 
succeeded to all the rights of the * * * and is the proper party to 
bring this action. This ground of defense, therefore, is untenable. 

The second ground of defense is that there was a crop shortage 
and that it was impossible to comply fully with the conditions of 
the contract. The contract contains a provision that when there 
is a crop shortage the buyer shall accept pro rata delivery without 
claim or right to damages. This defense would seem to have merit 
but the respondent’s own statement deprives it of the advantage of 
this defense. On June 29, 1940, a telegram was sent by the broker 
to the respondent reading, in part, as follows: 

“* * * SAMPLES ARRIVED THIS MORNING STILL FROZEN AL- 
MOST SOLID CAN NOT POSSIBLY MAKE COOKING TEST TO- 
DAY HOWEVER BERRIES LOOK FINE. BECAUSE YOUR PACKING 
SEASON GETTING SHORT PRODUCTS RECOMMEND YOU START 
PACKING THE BARRELS AGAINST CONTRACT.” 


In its letter to this Department of September 16, 1940, the respond- 
ent states that “had we received * * * approval on the 29th of June 
we could have effected full delivery —bevond a question of a doubt.” 
This statement indicates that the respondent could have made full 
delivery if it had had the complainant’s approval on June 29. In 
view of the recommendation of the buyer, which was transmitted 
by the broker on June 29 to the respondent, it seems that the re- 
spondent was sufficiently notified that it would be appropriate for 
it to prepare to fulfill the contract. Since it had this notice on June 
29, and. according to its own statement, could have fulfilled the con- 
tract on that date, it must be held that this defense cannot prevail. 

The respondent also contends that there was undue delay on the 
part of the buyer in informing the respondent that the samples were 
satisfactory. The samples arrived on Saturday, June 29, 1940, and 
the broker, who was agent for the respondent. informed the re- 
spondent that the berries were frozen and the cooking test could not 
be made that day. The following day was Sunday, and, on July 1 
the broker was definitely informed by the buver thatthe strawberries 
were satisfactory. As previously pointed out, the broker sent a wire 
to the respondent on June 29. indicating that steps should be taken 
to fulfill the contract since the “berries looked *ne.” Under these 
circumstances, it does not appear that there was any undue delay 
on the part of the buver. 

The respondent’s fourth defense is that the complainant has failed 
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to show any damage. The contract provided that the shipment 
could be made at the seller’s option within the first month’s storage 
in * * *, At the end of the first month’s storage period after the 
approval of the sale, the buyer purchased strawberries to replace 
those which the respondent failed to ship in accordance with the 
terms of the contract. The evidence shows that the buyer made a 
purchase of strawberries from Ray Malinger Co., Inc., at a price of 
seven cents per pound f.o.b. Hillsboro, Oregon. The contract which 
the * * * had with the respondent for the purchase of strawberries 
called for a price delivered at * * *. It cost the buyer one and one- 
-quarter cents per pound to transport the berries from Hillsboro, 
Oregon, to * * *. Under these circumstances, the respondent’s con- 
tentions are not sound and the complainant is entitled to the differ- 
ence between the cost of the berries purchased and the price at 
which the respondent agreed to sell the berries which it failed to 
deliver. ' 
FINDINGS OF FACT 
1. The complainant, * * *, successor to * * *, is a corporation 


whose post office address is * * *. 
kk & 


2. The respondent * * *, is a corporation whose address is * 
and, during all the times mentioned in the complaint, was licensed 


under the Perishable Agricultural Commodities Act, 1930, as 


amended. 

3. On or about June 10, 1940, the respondent contracted to sell 
to the * * * 85 barrels of 3 plus 1 New York State Premier & Gibson 
Varieties, Strawberries, 1940 crop, subject to buyer’s approval, and 
ten 30-pound tins, at the agreed price of seven cents per pound on a 
delivered basis, to be shipped from * * * to * * *. 

4. The respondent shipped 18,032 pounds of strawberries, but 
failed to ship the remaining 20,518 pounds called for in the contract. 

5. The buyer was compelled to purchase strawberries at 8% cents 
per pound delivered, in order to fulfill the contracts theretofore en- 
tered into, resulting in damages in the amount of $256.48. 

6. The cause of action accrued during the first part of July 1940, 
and an informal complaint was filed on July 27, 1940, which was 
within the nine months allowed in the act for the filing of a claim 
for reparation. 

CONCLUSIONS 

The failure of the respondent to ship 20,518 pounds of straw- 
berries in accordance with the terms of the contract is a violation 
of the Perishable Agricultural Commodities Act, 1930, as amended, 
and reparation should, therefore, be awarded in favor of the com- 
plainant for $256.48, with interest thereon. 
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ORDER 

IT IS ORDERED that the complainant, * * *, be, and it hereby 
is, awarded reparation against the respondent, * * *, in the sum 
of $256.48, with interest thereon at the rate of five percent per 
annum from July 10, 1940, until paid. 

IT IS FURTHER ORDERED that the respondent shall pay said 
sum, together with interest thereon, to the complainant, as repara- 
tion, within thirty days from the date of this order. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the parties by registered mail, or in person. 


(A. D. 950) 


PACA Doc. No. 4070.* Decided February 25, 1942. 
Dismissal of Reparation Complaint—Lawful Rejection of Shipment 


Where the record failed to establish that respondent’s refusal to accept ship 
ment of potatoes was without reasonable cause, the complaint for repara- 
tion is dismissed. 


Complainant, pro se. Respondent pro se. Mr. Raymond L. Dillman, Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), the complainant, 
' * * of * * *, asks for damages against the respondent, * * *, an 
individual doing business as the * * *, at * * *, to compensate for 
loss sustained due to the alleged unlawful rejection, in interstate 
commerce, of a carload of potatoes. 

The damages claimed do not exceed $500, and the parties have 
submitted evidence in the form of verified statements of fact, in the 
manner authorized by section 6(c) of the act. 

The contract to buy and sell was negotiated through * * *, brokers, 
located at * * *. The carload of potatoes was described in the broker’s 
confirmation of sale, dated June 6, 1941, as “U. S. Commercial Tri- 
umph Potatoes—unwashed—packed in new branded 100-pound bags.” 
The price was stated as $2.15 per ewt. delivered. Shipment of the po- 
tatoes was made from * * *, on or about June 6. The car arrived at 
* * * on June 10. On that day, the broker wired the complainant that, 
due to the “poor quality” of the potatoes, the respondent had asked 
for a reduction in the price of 25 cents per sack. The complainant con- 
sented to reduce the price 15 cents per sack. On the same day, at 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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+ p. m., the broker wired the complainant as follows: “Reduce draft 
quick 19164 fifteen cents. * * * not satistied but wants unload.” 
At 5:23 p. m., the respondent wired the broker: “Cannot: use car 
potatoes some sacks entirely worthless.” The respondent in his an- 
swer admits that he accepted the complainant’s counter-offer “on 
the basis of U. S. Commercials.” In a letter dated June 23, 1941, 
addressed to H. A. Spilman, Senior Marketing Specialist, and in- 
cluded in the report of investigation, the complainant states that he 
did not deliver “U. S. Commercials . . . but since * * * offered to 
accept this car at a reduction of 25 cents per hundred, and we 
‘counter-offered him an allowance of 15 cents, which he accepted, it 
is reasonable for us to assume that he opened a new contract, regard- 
less of the fact that the potatoes were truly unclassified, in other 
words he made a track purchase.” 

The broker’s first wire to the complainant on June 10 relative to 
a reduction in price indicates that the respondent did not question 
the grade of the potatoes. The proposed reduction of 25 cents per 
sack in the price seems to have been made because of the claim that 
“many saks cut load disarranged . . . poor quality ...” The re- 
spondent’s wire of June 10, sent at 5:23 p. m., quoted in part above, 
seems to have been sent prior to the complainant’s reduction in the 
amount of the draft which the respondent was expected to pay. It 
will be seen, therefore, that modification of the original contract was 
not compieted. Even if the amount of the draft had been reduced 
prior to the receipt of the respondent’s wire notifying the broker 
that he would not accept the potatoes, the intended modification of 
the contract would not be binding, because there was a mutual mis- 
understanding of the parties regarding the class of potatoes with 
respect to which they were contracting. The record indicates that 
the respondent’s offer to accept the 15-cent reduction was made upon 
the basis of “U. S. Commercials.” When he learned that the potatoes 
did not come within this classification, he sent the wire in which he 
gave notice that he would not accept them. In view of these cir- 
cumstances, it is believed that the respondent’s refusal to accept 
the potatoes did not amount to a rejection thereof without reasonable 
cause. An order should be made dismissing the complaint. 


FINDINGS OF FACT 

1. The complainant, * * *, is an individual whose post office 
address is * * *. ; 

2.. The respondent, * * *, is an individual, and, during all of the 
times and dates referred to in the complaint, was engaged in the 
business of buying and selling perishable agricultural commodities 
at * * * in the name of * * *, and conducted his business as a licensee 
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under the licensing provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

3. On or about June 6, 1941, the respondent entered into a con- 
tract to buy from the complainant, through * * *, as brokers, one 
carload of U. S. Commercial Triumph potatoes packed in new 
branded 100-pound bags, at the agreed price of $2.15 per hundred 
potatoes, delivered to the respondent at *, 

4. In conformity with such contract to buy and sell, the com- 
plainant shipped to the respondent, in interstate commerce, a car- 
load of potatoes loaded in car MDT 19164. The potatoes did not 
grade U. S. Commercial, and, upon arrival of the car at * * *, the 
respondent requested a reduction in the price of 25 cents per hun- 
dred pound sack. The complainant offered to reduce the price 15 
cents per sack. The respondent agreed to accept the potatoes at a 
reduction of 15 cents per sack, and requested a reduction of a cor- 
responding amount in the draft, but he based his consent to that 
amount of reduction on the fact that the car was in “bad shape many 
saks cut”, and because the load was “disarranged” and of “poor 


quality.” 
5. Prior to the completion of the modification agreement, the re- 
spondent, upon finding that the potatoes were not of the grade speci- 


fied in the contract, notified the broker that he could not use them, 
and the complainant resold the potatoes to another purchaser. 

6. The respondent did not reject the carload of potatoes with- 
out reasonable cause. 

7. The complaint was filed with the Agricultural Marketing 
Service within nine months from the date that the alleged cause of 


action accrued. 
CONCLUSIONS 


It is concluded that the record fails to establish that the respond- 
ent’s refusal to accept the shipment was in violation of section 2 of the 
act. An order should be entered dismissing the complaint. 

ORDER 

IT IS ORDERED that the complaint be, and it hereby is, dis- 
missed. 

IT IS FURTHER ORDERED that a copy hereof be served 


upon the parties by registered mail, or in person. 
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(A. D. 951) 
PACA Doc. No. 4068.* Decided April 6, 1942. 


Denial of Application for License 


Where applicant for a license to engage as dealer in perishable commodities 
was a corporation, and one of its members had theretofore, on several occa- 
sions, failed to account for the purchase of fresh fruits and vegetables, 
such failures constituting repeated and flagrant violations of the act, it 
is held that the application of the corporation of which the applicant is 
president should be denied. 


*. Jacob S. Schneider, of New York, New York, for applicant. Mr. C. EZ. Miles, 
of Washington, D. C., for Agricultural Marketing Service. Mr. John J. 
Curry, Examiner. 


Decision by Grover B, Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 
On October 8, 1941. the * * *, a * * * corporation, of * * *, filed 
an application for a license, dated October 7, 1941, under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
1940 ed. 499a), to engage in the business of handling fresh fruits 
and vegetables, in commerce, as a commission merchant, dealer, or 
broker, as defined in the act. . 


On November 8, 1941, an order to show cause was issued in con- 
nection with the application, alleging that on or about June 26, 27, 
and 28, 1941, * * * purchased, when in the State of * * * from * * *, 
of * ** *, in the course of interstate commerce, 3 carloads and 9 large 
truckloads of potatoes for the agreed total net sum of $3,657.40, and 
for which a settlement of approximately 35 percent was obtained 
by the shipper at a later date in * * *, and that on or about June 
25, 26, 27, and 28, 1941, * * *, when in the State of * * *, purchased 
in the course of interstate commerce from * * *, 3 carloads and 16 
large truckloads of potatoes for the agreed total net sum of $5,943.53, 
for which * * * made a partial payment of $1,000 on or about June 
28, 1941, and, for the balance of $4,943.53, a settlement of approxi- 
mately 35 percent was obtained by the shipper at a later date in * * *. 
It was further alleged that because of these activities of * * *, now 
president of the corporation which is applying for a license, the ap- 
plicant corporation is unfit to receive a license under the act. 


A hearing on the matter was held in * * *, on December 6, 1941, 
before John J. Curry, an examiner of the Department. The Depart- 
ment was represented by C. E. Miles, Office of the Solicitor, and the 
applicant was represented by Jacob S. Schneider, attorney at law, 
New York, New York. * * *, president of the applicant corpora- 
tion, and * * *, secretary-treasurer, appeared in person. 


*As. explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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The witness, * * * admitted that he had purchased in * * * the 
several shipments of potatoes set forth in the order to show cause 
and failed to pay the agreed amount. He stated that he had paid 
only 35 percent of the sale price in cash and 10 percent in notes. 
The witness also admitted that he had failed to pay a * * *, of * * *, 
for potatoes purchased by him, except for 35 percent paid in cash 
and 10 percent in notes. The witness also stated that he obtained 
releases from the shippers in consideration of making such part-pay- 
ments. The settlement with the shippers was made August 12, 1941. 

The witness testified that for several years he had purchased pota- 
toes from the same people in * * *, as representative of the * * *; 
that in 1941 they did not question him whether he was buying for 
the corporation or for himself; that when he purchased the potatoes 
in question, he told the seller to send them to him; and that no 
question was brought up at the time regarding his connection with 
the corporation. 

The witness admitted that he was the defendant in a case entitled 
l'nited States of America v. Joe Garro, in the United States District 
Court for the Southern District of New York, in which a permanent 
injunction was issued against him on October 22, 1941, enjoining 
him from handling fresh fruits and vegetables in interstate com- 
merce. The witness further testified that. since the organization of 
the corporation on September 11, 1941, it had bought some fruits 
and vegetables in the State of * * *. This purchase was made 
about two weeks prior to the date of the hearing. In reply to a 
question as to why the commodities were purchased while there was 
an injunction outstanding against him, the witness replied: “The 
other people did not know there was an injunction against me.” 

The record shows that * * * owns no stock in the corporation, the 
stockholders being the wives of the officers. each of whom owns 1%4 
shares of stock. * * * and * * * each voted for the other for the 
offices of president and of secretary-treasurer, respectively. The wife 
of the former borrowed money from her husband to put into the 
business. * * * testified that he and * * * received salaries from the 
corporation; that the corporation has not made any profits; and that 
his wife, prior to the formation of the corporation, had never been 
engaged in the fruit and vegetable business. 


“* * * the secretary-treasurer of the applicant corporation, testified 
that he did not know that * * * had been enjoined from handling 
fruits and vegetables in interstate commerce. He testified that * * * 
stated, at the time of the settlement, that if * * * wanted a recom- 
mendation for a license, he would be glad to give one, and that “if 
* * * goes into business again he would extend credit to him.” The 
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attorney for the applicant stated that if it would assist the Govern- 
ment in making a decision, * * * would resign as president of the 
corporation. 

The record in this proceeding shows that * * * has failed to 
account to shippers with respect to the transactions listed in the 
order to show cause herein; that * * * has been enjoined from 
doing business without a license under the Perishable Agricultura] 
Commodities Act, 1930, as amended, in a proceeding in the Federal 
court in the State of * * *; that * * * and * * * undertook to form 
a corporation to eneage in the fruit and vegetable business, not- 
withstanding the injunction issued against * * *; and that the cor- 
poration was formed for the purpose of evading the law and not 
for the purpose of conforming thereto. From the manner of electing 
the officers of the corporation, and the fact that the wives of the offi- 
cers were the only stockholders and knew nothing about the fruit 
and vegetable business, it is clear that the corporation was formed 
for the obvious purpose of affording * * * an opportunity to re- 
enter the produce business, and, at the same time, to avoid the in- 
junction outstanding against him. 

A copy of the examiner’s report was duly served on the parties to 
the proceeding in which it was recommended that the application 
herein for a license should be denied. No exceptions were filed to 


the report by either party. 


FINDINGS OF FACT 

1. On October 8, 1941, the * * *, a * * * corporation, of * * *. 
filed an application, dated October 7. 1941, under the Perishable 
Agricultural Commodities Act, 1930, as amended, for a license to 
engage in the business of handling fresh fruits and vegetables in 
commerce as a commission merchant, dealer, or broker. 

2. On or about June 26, 27, 28, 1941, * * * purchased. when in 
the State of * * *, from * * *, of * * *, in the course of interstate 
commerce, 3 carloads and 9 large truckloads of potatoes for the 
soreed total net sum of $3,657.40. and for which a settlement of ap- 
proximately 35 percent was obtained by the shipner at a later date 
in * * * On or about June 25, 26, 27, and 28, 1941. * * * when in 
the State of * * *. purchased, in the course of interstate commerce. 
from * * *. 3 carloads and 16 large truckloads of potatoes for the 
agreed total net sum of $5.943.53, for which * * * made a partial 
payment of $1.000 on or about June 28, 1941, and, for the balance of 
$4,943.53, a settlement of approximately 35 percent was obtained by 
the shipper at a later date in * * *. 

3. * * * the president of the applicant corporation, within two 


‘ 
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years prior to the date of the application, while doing business 
as an individual handling fresh fruits and vegetables in commerce, 
engaged in and was responsible for repeated and flagrant violations 
of the Perishable Agricultural Commodities Act, 1930, as amended. 

4. On September 11, 1941, the applicant corporation was formed 
and * * * and * * * were elected president and secretary-treasurer, 
respectively, each by the vote of the other, although neither person 
was a stockholder of the corporation. The corporation proceeded to 
handle fruits and vegetables, in interstate commerce, without having 
a license so to do. 

CONCLUSIONS 

* * *” president of the applicant corporation, engaged in the 
business of buying fresh fruits and vegetables, in interstate com- 
merce, and failed to account for the same with respect to the trans- 
actions set forth in the order to show cause herein, in violation of 
section 2 of the act. Such failures to account constitute repeated and 
flagrant violations of the act, in consequence of which the applica- 
tion of the corporation of which he is president, should, therefore, 
be denied, as provided by Section 4(d) of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

ORDER 


IT IS ORDERED that the application of the * * *, of * * *, 
for a license to engage in the business of handling fresh fruits and 


vegetables in interstate commerce as a commission merchant, dealer, 
or broker, be, and the same hereby is, denied. 
IT IS FURTHER ORDERED that a copy hereof be served 


upon the applicant by registered mail. or in person. 


CONSENT DISMISSAL 


A. D. 952. PACA Doc. No. 3982.* Decided April 1, 1942. Complainant 
pro se. Messrs. Einhorn & Schachtel, of Philadelphia, Pennsylvania, for re- 
spondents. Mr. Robert B. Throckmorton, Examiner. Decision by Grover B. 
Hill, Assistant Secretary of Agriculture. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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MAY 1945 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
A.D. 


SUPPLEMENTAL ORDER 
Prior order amended by 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST ORDER 
Effect of violation of 


Issuance of, when not warranted 


Violation of Act 

By consent of the parties, respondent market agency is 
ordered to cease and desist from selling consigned live- 
stock to a purchaser whose transactions it clears or in 
whom it has a pecuniary interest without reporting such 
facts to consignors, failing to show names of purchasers 
on accounts of sale, failing to notify sellers when it acts 
for’ both seller and purchaser, and using fictitious names 
in its records 


Respondent, a market agency and dealer, is ordered to cease 
and desist from selling consigned livestock to its em- 
ployees, failing to report the names of purchasers to con- 
signors, misapplying its filed tariff, failing to keep full 
records, and destroying records without permission_-_-_- 


Respondent, a registered livestock commission merchant, is 
ordered to cease and desist from misapplying its filed 
tariff, charging consignors more than it paid out for 
them, allowing its employees to deal in consigned live- 
stock although the consignors are present, and failing to 
show on accounts of sale the names of purchasers and 
that respondent had a pecuniary interest in the pur- 
chaser, and is ordered to keep correct records, but a rec- 
ommended order concerning unregistered dealers is not 
issued because the record does not show they were deal- 
ers, and complainant’s recommendation of a suspended 
suspension is not followed because complainant did not 
allege or show such order warranted, and because no sus- 
pension was recommended or ordered in similar com- 
panion proceedings 
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MAY 1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


CEASE AND Desist OrpER—Continued 
Violation of Act—Continued 

Respondent, a registered market agency, is ordered to cease 
and desist from allowing its employees to deal in con- 
signed livestock, failing to show names of purchasers on 
accounts of sale, and selling consigned livestock to its 
clearee or an account in which it or one of its owners 
has a pecuniary interest unless it reports the fact on 
the account of sale, but there is no order as to full records 
because reports are not records kept 


Selling consigned livestock to employees violates the regula- 
tions even when the consignors request it; while the va- 
lidity of the regulations may be determined in this pro- 
ceeding, their desirability may not; one choosing to 
engage in a regulated business is bound by the regula- 
tions; use of initials on scale tickets does not justify 
their use in reporting to customers on accounts of sale; 
and disciplinary action under the act should follow some 
general pattern, similar violations drawing similar pen- 
alties. Respondent’s registration is not suspended, but 
respondent is ordered to cease and desist from its viola- 
tions, and attention is called to the fines. provided for 
violation of such an order 


CONSENT ORDER 
Rates and Charges 
Since the parties to this proceeding agreed in substance with 
respect to the extension of the order of May 27, 1944, the 
terms and provisions of that order are extended to and 
including June 1, 1946 


DISCIPLINARY ACTION 
Pattern for 


DISMISSAL 
Complaint for Reparation 

Since complainant failed to establish by competent evidence 
that respondent mixed his heifers with cattle belonging 
to others, or that the respondent did not make an account- 
ing on the basis of the true and correct weight of the ani- 
mals, or that they were sold by respondent at a price less 
than their full, fair market value on the date of sale, the 
complaint for reparation is dismissed 


Probable Violations 
As violations of the act are not likely to occur at a stock- 
yard to which the act no longer applies, a cease and 
desist, order is not warranted and the proceeding is dis- 
missed 
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MAY 1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


EVIDENCE 
Failure to sustain burden of proof as to— 
allegations of complaint 


PROCEEDING UNDER PACKERS AND STOCKYARDS ACT 
Use of initials on scale tickets as not justifying their use in re- 
porting to customers on accounts of sale 


REGISTRATION 
Postponement of Suspension of 
Registrant’s request to postpone suspension of his registra- 
tion until after the best part of the year for his business, 
denied, because registrant failed to give good reason for 
such postponement 


Suspension of, when unnecessary 
REGULATED BUSINESS 

Effect of engaging in 
REGULATIONS UNpbER AcT 

Validity and desirability of 


SUPPLEMENTAL CONSENT ORDER 
Extension of terms and provisions of prior order by 


SUSPENDED SUSPENSION OF REGISTRATION 
Complainant’s recommendation of, not followed 


VIOLATION OF ACT 
Allowing employees to deal in consigned livestock____ 942:404; 


Charging consignors more than commission merchants paid out 


Destroying records without permission 
Failing to keep full records 


Failing to notify sellers when it acts for both seller and pur- 
chaser 


Failing to report names of purchasers to consignors_--_-_----- 


Failing to show names of purchasers on accounts of 
RN ce ec ot eae 941:398; 942:404; 943:407; 


Failing to show respondent had pecuniary interest in purchaser 
Misagplying fied tariff .................... LT 937:390; 
Permitting employees to deal in consigned livestock 


Rendering clearing services when regulation did not provide 
for such services 
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MAY 1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


VIOLATION oF AcT—Continued 
Selling consigned livestock to a purchaser whose transactions 
it clears or in whom it has a pecuniary interest 


Selling consigned livestock to clearee or an account in which 
respondent has a pecuniary interest__._____________~- eae 


937:390; 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCORD AND SATISFACTION 
Application of cashed check as credit on indebtedness not con- 


stituting 


BREACH OF WARRANTY 
Reasonable Time for Notice of 

Seller is not liable for breach of warranty if the purchaser, 
after acceptance of the goods, fails to give notice of the 
breach to the seller within a reasonable time after the 
buyer knows or ought to know of the breach, and notice 
given approximately two months after inspection or op- 
portunity for inspection of perishable agricultural com- 
modities is not within a reasonable time 


CONTRACTS 
Effect of breach of, in divisible contract__:___..________- se 


Failure to establish impossibility of performance of, by crop 
shortage 


CORPORATIONS 
Denial of application for license to corporation of which appli- 
cant is president who theretofore committed violations of act 


Liability of, by merger 


Crop SHORTAGE 
Failure to establish impossibility of performance of contract by 


DAMAGES 
Measure of, based on— 
failure to deliver _. 946:419; 


DISMISSAL 
Lawful Rejection of Shipment 
Where the record failed to establish that respondent’s refusal 
to accept shipment of potatoes was without reasonable 
cause, the complaint for reparation is dismissed 
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DIVISIBLE CONTRACT 
SU RN re SR li i aes oe 946 419 










EVIDENCE 
Burden of proof as to— 







Goreme or gale by gamiple —....-...-~...<........-.<<-..55. 948 429 
Facts failing to show— 

Cnpreener -ierieG Wwartaety ~... 2.626 leek dn nec seeeee 948 429 

release of respondent from liability -....__._.__---___-__----- 947 423 






Failure to establish undue delay on part of buyer-____---_-_-- 






F.0.B. ACCEPTANCE FINAL 
Meaning of Term 

F.0.b. acceptance final is understood by the trade, and the 
regulations under the act so provide, that the buyer has 
no right of rejection and no recourse for any change in 
quality or condition during transit, but upon acceptance 
of the commodity may recover for losses shown to have 
been sustained through the breach by the seller of other 
eperificationsagreed: pon: —. 2.55225 te cee 

















LICENSES 
Denial of Application for 

Where applicant for a license to engage as dealer in perish- 
able commodities was a corporation, and one of its mem- 
bers had theretofore, on several occasions, failed to ac- 
count for the purchase of fresh fruits and vegetables, 
such failures constituting repeated and flagrant viola- 
tions of the act, it is held that the application of the cor- 
poration of which the applicant is president should be 
NNN ga nn ee es oe a Ph Sl 














PAYMENT 
Application of cashed check as credit on indebtedness not con- 
I a csi a eg 










PRINCIPAL AND AGENT 
Agent’s Lack of Authority to Release Respondent from Liability 
On the basis of the evidence in this proceeding, it is held 

that respondent failed to show that the alleged release by 
complainant’s broker ef respondent from liability to com- 
plainant for rejection of the commodity was known to 
complainant or that the broker had apparent or implied 
authority to make such agreement __--------__-_-_---- 















Ratification of Agent’s Unauthorized Purchase of Goods 
If agent purchases goods without authority, but the princi- 
pal accepts the goods, sells them, or otherwise uses or 
disposes of them on his own account, principal will be 

held to have ratified the purchase -_--_-- gen tee 2 is Be oo : 








RE 


RE 
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REHEARING 
Dismissal of Petition for 
Respondent’s petition for rehearing, reargument, and recon- 
sideration of prior default order, dismissed, since the 
points raised in the petition are without merit 


REPARATION 
Failure to Deliver 

Failure of respondent to ship the quantity of strawberries 
to complainant in accordance with the terms of the con- 
tract entered into by the parties entitles complainant to 
an award of reparation for damages representing the dif- 
ference between the cost of the strawberries purchased 
and the price at which respondent agreed to sell but failed 
to deliver them 


Where respondent-seller agreed to ship 10 carloads of pota- 
toes to complainant-buyer, shipment to be made at the lat- 
ter’s option, and shipped one carload which appeared in- 
ferior to the grade specified, and the buyer returned it 
with the consent of the seller who rescinded the contract, 
it is held: (1) the buyer’s failure to accept the one car- 
load was not a material breach of the contract; (2) the 
contract was divisible and therefore the seller was re- 
quired to ship the additional 9 carloads, and (3) the buyer 
is entitled to an award of reparation for damages result- 
ing from replacement by buyer of the 9 carloads of pota- 
toes at a cost in excess of what the buyer would have paid 
the seller at the: cOMEFACt DIIGO ncn cciccns ccc ceneccsux bs 


Failure to Pay Balance of Purchase Price 

An accord and satisfaction is not established where pur- 
chaser mailed seller a check for less than amount due, and 
informed seller that the check represented the net amount 
realized from sale of the goods, but failed to notify seller 
that the check was tendered in full settlement and, if ac- 
cepted, must be received in full satisfaction, even though 
seller cashed the check and applied proceeds as a credit 
on the indebtedness, and therefore, complainant is entitled 
to an award of reparation for the balance of the pur- 
chase price 


Failure to Pay Purchase Price 
Where respondent purchased peppers after having had an 
opportunity to inspect them, which was followed by par- 
tial acceptance, and there was no evidence of either an 
express or implied warranty by complainant, it is held 
that since respondent had the burden of proving his al- 
leged defense that the sale was made by sample which 
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REPARATION—Continued 
Failure to Pay Purchase Price—Continued 
defense was not established, complainant is entitled to an 
award of reparation for damages sustained by it by reason 
of the resale of the commodity 


Unlawful Rejection 

Where complainant sold and delivered strawberries f.o.b. 
acceptance final to respondent and the latter rejected 
them because the car number and initial and date of ship- 
ment differed from the broker’s memorandum, though 
respondent had not demanded such terms in the negotia- 
tions and was notified of the carrier’s change in cars, it 
is held that the rejection was without reasonable cause, 
and reparation should be awarded complainant 


REPARATION FOR— 
Failure to deliver 


Failure to pay— 
PRUE SOUIOR oon occ keep ee eta ce eeeeetean eee 


Rejection of shipment 


VIOLATION OF ACT 
Failure to pay 
WMPONABO  WPIOE 2. on ee eee om ene een one aateeeeee 


Rejection of shipment 





